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The Preface 


F HE Tryal end Proceſs againſt Captain Thomas Green, Commander of the 
| Engliſh Eaſt-India Ship called the Worceſter, and his Crew, now to be 
BD probed, bath been the Subjef? of ſo mich Diſcomſe, and ſuch various 

Reflections both in Scotland and England, that there appears nothing 
more juſt and expedient, than that the World ſhould have a true and impartial ad- 


comm oh OEM JEL $4 3 
The Ship called the Annandale, belonging to the Company of Scotland trading 
to Airica and the Indies, having been ſeixed in the Downs in England, at the [n- | 
ſtance, and by the ſpecial Order of the Engliſh Eaſt-India Company ; The ſaid 
Company of Scotland did judge themſelves injured by the ſaid Seizure, ind 
therefore when the ſaid Ship the Worceſter, an Engliſh Eaſt-India Trader, came 
to Scotland, and to the Road of Leith. about the Month of Auguſt laſt, lhe 
Scots Company, by virtue of the Powers, contained in rhe Ad of Parliament in 
their favour, and their Patent under the Great-Seal, did ſeize her and her argo by 
way of Repriſal; And having ſeized her and her Lading, only in orcer to 4 fair | 
T2 raiſed a civil AFion before the 8 of Scotland, for declaring the | 
ſaid Seizure lafit on the Account above-mentioned. 8 
Upon this Seizure, and while this civil Purſuit was in dependance, ſeveral things 
broke out, tending to a greater and far different Diſcovery. Fir 1. Captain Da- 
vid Monro being,immediatly after the Seizure,placed by thoſe imployed by the Atri- 
can Company, for ſecuring of the Worcelter, juſt by the Hammock where Simpſon 
the Gunner went to ſleep, Captain Monto perceived the Gunner to be uneaſie, and 
that he could take no i, 4s Japon that the Ship had been ſeized upon ſome other 
Account than that of Reprilal, which moved the Gunner to queſtion Captain Mouro 
very earneſtly, whether or not the Seizure was not made on — other Account, and 
if there was not a Deſign upon their Lives > Which Solicitude of the Gunner, gave 
the firft riſe to the Suſpicion that enſued. | 
ithin a day or two thereafter, the Carpenter Henry Keigle and Andrew Ro- 
dertſon the Gunners Mate, happening to diſcourſe about their Wages, Kei gle was 
anxious to go aſhore, whereto Robertſon anſwering, that he would take his Hazard 
and ſtick by the Ship while there was any hope; Keigle replyed to him in Pajſi- 
on. Dams you, you never wrought ſo as to deſerve Wages out of any thin 
aboard the Ship; To which Robertſon replying, that he wrought the Work that 
he was hired for; Keigle flew out extravagantly, and abuſing Robertſon with 
his Tongue to the laſt Degree, Robertſon wade ne Return, but pau ing and walk- 
ing up and down the main Deck very penſive, was ( after a heavy Groan or two) 
beard by ſeveral credible Witneſſes preſent, to utter theſe Words as to himſelf. This 
is the juſt Judgment of God upon us, for the Wickedneſs committed in our 
laſt Voyage; and I'matraid it will ſtill purſue us further, ſince that, being redu- 
- to ſo ſmall a Number aboard, four or five of us cannot agree amongſt our 
elves. | f 
A day or two thereafter, when the Ship the Worceſter was got within the Eeads 
of Bruntiſland Harbour, and that thoſe aboard were drinking heartily a Bowl of 
ach in the main Cabine, one belonging to the Scots Company being preſent, hap- 
ned to diſcourſe of Captain Gordon Commander of Her Majeſties Friggot the Roy- 
al Mary, what 4 Scourge he had been to the ſmall French Privateers upon the Eaſt 
Coaſt of Scotland: George Haines one 7 Captain Green's Crew, alittle warm with 
oF the 
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thers of Green's Crew, and ae, ſaid with an Oath, that our Sloop: _ ; 
7ng Green's Sloop) was more terrible upon the Coaſt of Malabar, than ever 
Captain Gordon was or will be to the French Privateers on the Coaſt of Scot- 
land; For a better Sailer than t that it Sloop n never carried Canvas; Or an to 
t his Efe8. | 

The Gentleman of the Scots Company, who was preſent, finding Mr. 
in the foreſaid Humour,” takes Occaſion 'to ark” him, bether, tn their Voyage 
See or bn they had met with, or heard any thing of, or concerning two 

Scots Ships, that went on a Trading Voyage be yort! the Cape, both * wo 
the Scots Company; The one commanded by Captain Drummond, and the other 
. by ( Captain Steuart - Haines Axſwered, That they had heard of them, bur did 

not ſee them; But, adding, ſaid, Its no great Matter, you need not trouble 
| your ſelf about t for | believe you will riot ſee them in haſte: To whic 7 

the other akin at might be the Reaſon, and Haines Shifting : Haines 

at length, ET they were turned Pirates, and that oue of them Had Eh 
Ga. and the other Twelve or Fourteen, to the beſt of his Memory. 

But ſometi mne Hawes, George Haines falling into Acquaintance with a Youn 
Woman 4 Burntiſland, to whom he made Love; He then begun to diſcover th 
Secrets he had concealed i Which was alſo the Occaſion of the Examination after- 
wards made in the Tryal of the foreſaid Youn g Woman, and ſeveral others, as 
may be ſeen in the Proceſs. 

But this is certain, that Haines his free Diſcourſing with this Toung Women 
coming to take Vent, Simpſon, Keigle and Robertſon, all of Captain Green's 
Crew, and then aboard, threatned Haines moſt ſeverely for it, and 2 him deal 
and prevail with her, not only not to diſcover any further what he had told her, but 
likeways to deny what be had really told to her and ſeveral others: After which, . 


and Young Woman became both ſo ſhy and cloſs, that they ſpoke no more 
theſe Matters, until they were brought before _ Committee of Council. 
1 Captain Green and his Gew tame ſo 7 Jealbus o Haines, hat at length, 
by George Kicchin and Thomas Whitehead, the waded bu to make bis 
tr 3 And had ſo far prepared for it, that orſes were Hired to carry all the 
ree to Kinghorn, where they were to eroſs privately to Leith: But, when the 
Horſes were ready Sadled, one George Ker, and ſow other Gentlemen thes at 
Burntiſland, king notice of what was deſigned, laid bold upon the ſaid Haines, 
and . A Wm to go again aboard the Ship. © 
Civil Ma - depen depending before the Judge of the Admirality, the 
e, upon a Repreſentation made to him, gave Order, That Search ſhould be 
Jug pr ſuch Documents, as the Scots Company might have uſe for. in proving 
ſome vere of their Claim; Such as _—_ That theShip belonged to Fe an 
the Eaſt-India Company there, G. And albeit this was en pour: Captain 
Green and his Crew to be prevented, by putting ſeveral of their P + A 22 of the 
way; Tet Fong were — in the Journals ſuch . ctions given 
by the Owners and Ereighters to the Captain and Supercargo, as to write under 
overt of 4 certain Cypher, and to convey their Letters in ſo Secret « Manner, 
with ſeveral other Circumſtances of that Kind, as did greatl increaſe the Sulpici- 
ons already given, that Captain Green and bis Ship on 10 Fair and Lawful Ad- 
venturers, but, from the beginning, might be defi or Ill Practices. | 
Daniel Stringman the Cook belonging to the' 497 4 Ship the Worceſter, but who 
wa wal hen at Bengal ſorre Moneths after Captain Chen bad left the Coaſt of 
bar, Laypent one 47 5 drop Some Things be had heard to Simpſon t 


— which, did not pleaſe him and others of the Crew ; They were at pains to 

perſwade him to make hi cape, as if they had been reſolved to e "+ ape wich biz : 

Striogman get, aſbore, and waiting mil it grew Dark at Night, Travels all alone 
t, 
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to the Queensferry,where he croſſed tothe 2 Ade, but one Mr. Hepburn being then 
aboard, and milſing Stringman, took Horſe immediatly to Kinghorn and Kirkaldy, 
and then to Queensferry, ſearching for bim, and getting notice at the Queensferry 
that he had croſſed there, he follows Stringman with all diligence, and overtaking 
him at the Weſt-end of Newhaven,” carries him back to Bruntiſland. 

And a few Weeks thereafter, breaks out the Diſcovery: For, about the midalle 
of December, Stringman addreſſed himſelf to the ſaid Mr. Hepburn thus : Sir, 
It was not you, but God Almighty that brought me back, that I ſhould tell 
you the Truth: And then, after ſome Preface, Stringman zells Hepburn what 
Diſcourſe he had overheard ſometime before, between the two Blacks belonging to 
Green's Crew, viz. Antonio Ferdinando Stringmans own Mate, and Antonio 
Franciſco Captain Green's Servant; And how that having urged his Mate to tell 
bim plainly all that paſt betwixt them, Antonio Ferdinando, with much ado, re- 
vealed to him the whole matter of Captain Greens Piracy, Robbery and Murder, 
committed upon the Coaſt of Malabar, as it ſtands fully declared, and oft repeated 
in the enſuing Proceſs. 

Theſe were the true Steps of the firſt Diſcovery of this Matter, all ready to be at- 
teſted by perſons above Exception; Wherein it is manifeſt, That one Occurrent led on 
to another, until the Period of the Diſcovery above remarked, without any formed 
Deſign or Management upon any mans part. 

Thereafter an Affidavit was talen before the Baillies of Bruntiſland, of what 
Stringman and the Blacks had declare 


s did Ordain, that Captain Green and his 
before the Judge of the Aamir ality, 
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Captain Troms Green and bis Crew, &e; 


HE Lords of Her Majeſties Privy Council having taken Precognition 
of the Grounds of the foregoing Information againſt Captain Thomas 
Green, and others of his Crew; They thought fit, and Ordered, 
That the ſaid Captain Thoma, &, ſhould be put to a Trial upon 
the Crimes informed, before the Judge of the High Court of Admirality. As 
alſo, the Lords of Privy Council thought fit at the ſame time, to Appoint 
Aſſiſtants to the Procurator-Fiſcal of the High Court of Admirality, for the | 
better Ordering and Managing of the ſaid Tryal, according to the Tenor of 
their Act following. 38 | 


A Edinburgh the Thirteenth PA Fr ebruary 1705 Tears. Committee 
anent Captain Green and his Crew, Chancellor, Marqueſs 

of Annandale, Ezrls of Haddingtoun, Leven, Ruglen, Lords Yeſter, 
Beilhaven, Advocat, Theſaurer-deput, Anſtruther, Sir John Home, and 
Ormiſtoun younger. Its the Opinion of the Committee, That my Lord Chancellor 
ſhould Writ to Cart for Remiſſiont to Charles May Chyrurgeon, Antonio Ferdi- 
nandd Cooks Mate, Antonio Franciſco Captains Man, George Hains Steward, 
George Glen Quarter-maſter, Alexander Taylor Fore-maſt-man ; And that the 
Tryal againſt Captain Green and his Crew ſhould be Purſued before the Admiral 
Court, and that Aſſeſſors ſhould be Named to the Judge, and Aſſiſtants to the 
Procurator Fiſeal, Sic Subſcribitur TWEEDDALE Cancel. I. P. C. The above 
1 of the Committee anent Captain Green Commander of the Ship the Wor- 
ceſter, being, upon the Day and Date. af theſe preſents, read in preſence of the Lords 
Her 171 Privy Council, the ſamen was Voted and 28 And the ſaid 
ds did thereby nominet aud pins oy James Steuart reſtics Advecat, Sir 
David Dalrymple, and Mr. William Carmichael Her Majeſties Solicitars, Sir Patrick 
Home, Sir Gilbert Eliot, Mr. Alexander Macleod, and Mr. Francis Grant, te be 
Aſſiſtants to Mr. Alexander Higgins Procurator-Fiſcal to the Admiral Court, in 
proſecuting the Libel and IndiFment to be given at his inſtance, 7 the ſaid 
Captain Green and his Crew before the Admiral Court, to the final End and — — 
thereof : And a aid Lords declared, that they would next Council day Name 
Froe of their own Number to be Aſſeſſars to the of Admirality, during the 
dependance of the foreſaid Proceſs: And recommended to the. Lords of Thejavry 
to pay the Lawyers that are imployed to be Aſſiſtants accordiggly. Extracted by me. 
GILB. ELIOT. CI. Sti. Coneilis 


Whereupon the Judge of the High Court of Admirality did preſent to the | 
Lords of Council, a Petition, That fince the Trial was ordered to be made | 
©. fore him, of the foreſaid Crimes informed againſt Captain Gree# and his 

ew, and that the matter appeared to be of great Importance, he might have, 

9 to Cuſtom in the like Caſes, Aſſeſſors appointed and joyned with 
him by the Authority of Council, for his Aſſiſtance in the ſaid Trial. 
| a AND 


: 29 8 
AND the Laber be bs Majeſties 207 C a0} has conſidered the above Peti- 
tion, and the ſamen being 5244 in their ſence 3 The ſaid, Lords did Nomi- 
at and Appoint - the Earl of Loudoun, Lord Beithaven, Lord Arniſtoun; Sir © 
John Home of Blackadder, and John Cockburn younger of Ormiſtoun, 10 be fſ- 


Jeſſors to the Petitioner, and aſt 5 and vote with him in the Tryal, at the Procurator- 


fiſcals Inſtance againſt Captain Thomas Green, Commander of the Ship the Wor- 
ow and others of bis Ships Crew, before the ſaid high Court of Admirality, for 4 
_ their being guilty of Piracy andother Crimes, and that i to the 2. — and 
ciſion thereof. | | 


_ — 


Follows the Court of Juſticiary of the High Court of Admirality, with 
the whole Tryal, as it — before the Judge of the ſaid __ 
7 and the Aſſeſſors above- appointed. 


C  JUSTICIARIA ſupreme Curiæ 


Admiralitatis tenta in Pratorio, vel nova 2 Burgi de Edinburgo 
to die Menſis Martii 1705. per Judicem ditte Curie, G- 3 atiſſumos Viros 
Joannem Comrtem de Loudoun, Joannem Dominum de Beilhaven, Dominos 
obertum Dundas de Arniſtoun, Joannem Home de Blackadder, & Joan- 


nem Cockburn de 2 Mere. 
Curia Lin . 


I 


The ſaid day, the ſaid Earl of Loudows, Lord Beilbeven, Se. produced the 


Act of her Majeſties Pri a above-mentioned, appointing them to be 
Aſſeſſors to the ſaid Judge. 


"Thereafter the ſaid Aﬀeſſors took the Oath of Alledgj iance and gael hs 
Tame, with the Aſſurance, and took the Oath de * Falze Trankbas, an 


were thereupon admitted and received. 


Intran. 
Captain Thomas Green Commander of the called the 2 now in 
2 Harbour. * 
Captain John Madder chief Mate of the ſaid Ship. I 
ohn Reynolds ſecond Mate of the ſaid Ship. 
omas Linſtead Aﬀſitant to the deceaſt Supercergoof the ſaid Ship 


; E Burs Boat-Grain of th ſaid Ship the Wafer. 


ares Simp __— ; 
ndrew Robertſon Gunners-mate. | 
ohn Brutkly Seaman. 
orge Kitchen Seaman. 
he 3 Keigle Carpenter. 
ys ent Din his 3 « cla Ship! og 
e Haines Stewar PEN 
Daniel Stringman Cook. of : 
 Samnel Wilcock; Chyrurgeons- mate. 35 {ond 
George Glen Seaman there. 
Henry Barns S:aman there. 


; | Mexender Tiy lor Seaman there. 


And Jobs Benn. Seaman there. 


All of them Indicted and Accuſed: at the mſtance of Mr. Alexander Higgins Ad- 
vocat Procurator-Fiſcal to the high Court of Admirality, for the Crimes of Hi. 
ry, Robbery and Murder, in manner mentioned in the two ſeveral Indictment. 
raiſed againſt them thereanent,and whereof the Tenor follows Captain Thomas. 
Green Commander of the Ship called the Worceſter, now in Brantiſiend Harbour, 
Captain Jobn Madder chief Mate of the ſaid Ship, Job Reynolds ſecond Mate of 
the ſaid Ship, Thomas Linfteed Aſſiſtant to the deceaſt Supercargo of the ſaid. 
Ship, James Burn Boat-ſwain of the ſaid Ship, James Simpſon Gunner of the. 
ſaid Ship, Andrem Robertſon Gunners-mate, Johr Brucklie Seaman there, and 
op Fee Seaman there, all Priſoners 3 You, and ilk one of you are AC-! | 
caſed and indicted at the inſtance of Mr. Alexander Higgins Advocat, Procu- 
rator-fiſcal to the high Court of Admirality, of the Crimes of Piracy, "Robbery. 
and Murder, in manner aſter- mentioned. viz. That by the Law of GOD, the 
Laws of Nations, ofthis, and of all well governed Realms, the Crimes of Pi- 
racy, Robbery and Murder, are prohibite, under all higheſt Pains; And that 
by the Laws of this Realm, the ſaids Crimes are prohibite under pain of Death, 
and eſcheat of Moveables. Nevertheleſs it is of Verity; that Captain Thomas 
Green Commander of the Ship called the Worceſter, now in Brumtiſſand Har- 
bour, and his Crew, are guilty, Art and Part of the ſaids Crimes, or one or 
other of the ſame, in ſo far as, the ſaid Captain Thomas or his faid Crew, ha- 
ving failed from England in the ſaid Veſlel the Worceſter, upon pretence. of 
Merchandizing towards the Eaſt-Indier; The foreſaid Captain and his ſaid: 
Crew belonging to the ſaid Veſſel, did upon one or other of the days of the 
Moneths of February, March, __ or May, in the year 1703, Rencounter, or 
meet with another Ship or Veſſel, failed by itsown Men and Crew, upon the 
Coaſt of Malabar, near Cale- cute, and the ſaid Veſſel bearing a red Flag, and 
having Ergliſþ or Scots Aboard, at leaſt ſuch as ſpoke the Exg/iſh Language; 
The faid Captain Thomas Green and his Crew, after ſome Intercomuning 
with them, did without any Lawful Warrand, of juſt cauſe, attacque the 
ſaid other Veſſel or Ship, while expecting no ſuch Treatment, and invading 
Her firſt by their Sloup, which they had manned with Gunns and other Arms 
for that purpoſe, they fell upon the ſaid other Veſſel in an Hoſtile manner, b 
ſhooting of Gunns and otherways, and after ſome time ſpent in el 
her by their Sloup, and partly by the approaching of the ſaid Thomes Greens Ship 
the Worceſter, they overcame, and Boarded the faid other Veſſel, and having 
ſeized their Men, they killed them, and threw them over-board, and then 
carried, or cauſed carry away the Goods that were aboard the ſaid other Veſſel 
to their ſaid Ship the N , and then diſpoſed upon the ſaid Ship, by ſel- 
ling her aſhore on the ſaid Coaſt. Which Crime, being a wicked Piracy com- 
mitted by ſurprize in parts fo remote, and probably with all the Caution the 
Committers could uſe ſor concealing thereof, and for preventing Diſcoveries, 
comes now to be diſcovered in the ſoveral Parts and Circumſtances of the Acti- 
on, and by ſuch as were preſent thereat; Which being all conjoyned, does 
make up and inſerr the foreſaid Crime objected, and are as follows, wiz. That 
the fbreſaid Rencounter and Fight betwixt Captain Green and his Crew and 
the ſaid Veſſel theWorcefter, and the ſoreſaid other Veſſel taken by her, hapned 
onthe faid'Coaſt as above: Likeas, at the ſame time; one or more os the ſaid 
Ship the Worceſter her Crew being on Shore, and at ſome diſtance from the Sea, 
heard the ſaid Shooting, which brought the ſaids perſons to the Shore, where 
they, atleaſt the Chyrurgeon of the ſaid Ship the N. one of them, ſaw 
her rideing at a diſtance from tlie Shore upon her Birth (as they ſpeak) 
and Having the other Ship at the Sterti, as it were tyed or towed to her, as he- 
ing the Veſſel they Kad maſterod oroveroome as [aid is. Likeer, the ſaid Chy- 
rurgeon did ſer the Boat belonging to the ſaid Ship-theWorceflty coming aſhore 
from her, and —— ſuch oi tho Crew as were * 
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what had brought them aſhore : They anſwered, that they had been Bug- 
ing ( a Sca-tetm uſed for fitting and trimming a Ship for fighting). and that 
they had Drunk, Spilt or Staved all their Water, and they were come for. a 
new Supply; and when a little time thereafter the ſaid Chyrurgeon went a- 
board the ſaid Ship the Worceſter, he perceived the Deck thereof Lumbered and 

covered, and in a confuſed manner, with Balls, Boxes and Goods; whereof 
when he asked the Reaſon, John Madder one of the Pannels, and a princi- 

Actor in the Engagement, Anſwered, Damn you, what have you to do to 
wquire, meddle with your Plaiſter-Box. And when theChyrurgeon went down to 

his Station and Cheſt, he called for one of the Blacks Antonio Ferdinando, and 
one Duncan Mckay now dead, and another, in order to dreſs them; but when 
he asked what way they came by their Wounds, they declined to anſwer; 
whereupon the Chyrurgeon refuſing to dreſs them, if they would not tell him 
how they got their Wounds, the ſaid John Madgder came to the Chyrurgeon in 

a Paſſion, and asked what was his buſineſs to ask ſo many Queſtions, when 

he did ſee the Wounds ſo plain before him, calling him a Blockhead for not 
dreſſing them; and at length the Conteſt was ſo warm betwixt the ſaid Mad- 
der — Chyrurgeon, that Madder charged him to ask no more Queſtions, and 
he charged the Men wounded, not to anſwer a word: And further, ordered 
him back to the Shore, which the Chyrurgeon was forced to comply with, 
where the Chyrurgeon meeting with Franciſco De- olivera the Linguiſter, asked 
him whether he ſaw any of the r Men that had carried the ſoreſaid Ship 
ſo taken into Keilon River, and the Linguiſter anſwered, that he had not, 
but that they were ſome ofthe Worceſters Company, who as ſoon as they had 
brought her in, and made her faſt, took their Boa: and went directiy on 
Board: The Ship taken being carried into Keilon River as ſaid is, where ſhe 
was left with her Yards and Top-maſts down, all unrigged, and the ſaid Lin- 
guiſter told the Chyrurgeon further, that one Coge Commodo complained he had 
ught the ſaid taken Ship too dear, whereby it appears that the ſaid Ship 
taken by violence, was ſold in manner foreſaid. Likeas, for further evidence 
of the ſaid Piracy, fince the time that Joh Reynolds one of the Pannels was 
ſeized with thereſt, for his acceſſion thereto, there was found a Letter wrote 
to him by one Sarah Newlands, bearing Date the 6 January, wherein ſhe tells 
him, that tho he had been baſely wicked, yet ſhe ſhould be ſorry to hear he 
were guilty of any thing that might bring him to the Gallows ; and therefore 
adviſes him to confeſs, adding, that in his own Letter which ſhe had ſeen, he 
ſays, that ſome of their Men had baſely confeſſed (which ſays ſhe) implys 
that they were guilty 3 And when Reynolds was queſtioned upon his Letter, be 
acknowledged that he had wrote a Letter to his Wife the ſaid Sarahs Siſter, 
which had occafioned her writing the ſaid Letter to him, and thereupon he 
produced the Copy of the ſaid Letter to his Wife, which agrees with what 
Sarah ſays, as the ſaid Copy and Sarah, Letter both put in the Clerk of the 
Admiralities Hands, to be ſeen. by the Pannels, bear. And further, George 
Haines one of the Crew of the ſaid Worceſter, ſince his coming to Scotland, and 
when at Bruntiſland, being asked by one James Wilkie Taylor Burgeſs of E. 
dinburgh, ſome day in October laſt, about his Brother Andrew Wilkie, who went 
Chyrurgeon in Captain Drummond s Ship, if ever the ſaid Haiwes had ſeen the 
ſaid AndrewWilkie in his Voyage, he fle in a Paſſion, and ſaid, what 
was bis concern with Captain Drammond? upon which, Jawes Wilkie ſorbearing 
a * till he 8 be calmer, — the d. B l whether oy had heard 
or ſeen any Scots Ships coming to or from eſt-Indies during their Voyage > 
Haines —— that ns ay were upon the coaſt of Malabar, a Dutch 
Ship informed them, that one Captain Drammond, commanding a Scots Ship, 
and having a — * Company, was turned Piratz upon which Hainer and 
| theymanned their Ship to be in readineſs, but ſa w him not, A 
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after Hainer added, that he had in 105 Caltody, the time the ſaid Ship the 
Worceſter was ſeized, which he. would not have fallen in the Scizers Hands for 
ewice the Value of the Ship, but that he had thrown it Oper. board, adding 
further, that there was ſtill in the ary vr would never be found by the 
Seizers, unleſs they pulled her Board iromBoard, tho he. knew where the 
thing lay. Likees, when after the ſaid 22 5 Wilkies departure, one dn 
Seiten in Bruntiſleaxd, did at his deſire further inquire at Hewes about Captain 
Drummonds Ship; He anſwered, that he ſaw they had a delign to pump him, 
but that they ſhould not be the wiſer of him: At all which Paſſages, Keane th 
Mackenzie Indweller in Carmongate was 4 Feeient witnels. And the ſaid Anne 
Seater did further tell the ſaid Kenneth Mackenzie, that when the expoſtalat 
with Haines for. his being in Paſſion as. (aid is; He anſwered, that he knew 
more of Captain Drummond than he would tell at that time, and that if the 
ſaid Andrew Wilkie was with Captain Drummond, he would not be ſeen again. 
Ard further, the (aid Auna Seaton heard the ſaid Haines one and declare their 
ſaid Wickedneſs, and ſhe and Milliam Wood one of the Gunners of her Maje- 
ſties Artillery, with one John Henderſon Writer in Edinburgh, being in Septes- 
ber laſt, in Auna Seatons Mothers Houſe, after having drunk one Health or 
two; The ſaid Haines who was there preſent, fell in a Melancholly Fit, and 
expreſt himſelf ; That its « wonder, that ſince we did not ſink at Sea, GOD 
dath not make the Ground to ſwallow us up, for the Wickedneſs that has been 
committed during the laſt Voyage on Board of ther Old Bitch Bels, pointing 
to Captain Green: 0 And further, the ſaid Haines ſaid, That if what the 
ſaid John Mad der had done in the ſaid Voyage were well known, he deſerved 
as much as his Uncle Madder met with at Aunſterdam, who was there burnt 
in Oyl, for f rg es buratheir Ships. And when at another time, the 
ſaid An Seaton told Haines, that ſhe had an old Sweet-heart who went away 
with Captain Drummond, and would gladly hear ſome Tydings, whether he 
was dead or alive; The ſaid Haines who was then a Suiter to Seaton, al- 
ſured her, ſhe would neyer ſee him again, if he was in Druammonds Ship: 
And for a further Confirmation of the Truth of the ſaid Piracy, when a Com- 
mitee of Council was ſent to Bruntifand, to catiſe ſearch and unload the ſaid 
Veſſel, it was found by the Skippers and Searnen imployed, that the Goods 
board her were not ſtow'd as Merchant Goods uſed to be, but were found in 
ze Hold in ſuch confuſion, as if taken by Piracy, and nootherways. Likes, 
when the ſaid Ship the Worceſter was ſeized, the ſaid Fohr.Maddey being q 
ſtioned about Captain Drummonds Ship, he took out of his Pocket, or at | 


ue- 
: 0 cal 
ſhewed in his hand, the Seal of the Africes Comp avy, which he could never law 

have got. By all which, they being joyned and connected together ( 28 4 
{covery of ſuch a Wickedneſs practiſed in ſuch remote Parts, and ſo indn- 
ſtriquſly and obſtinately endeavoured to be concealed, deſerves to be) the ſa- 


A 


2 all the Pojnts and Circumſtances thereof, at leaſt ſuch, and ſo many of 
as 
do plai 


are relevant, and ate offered to be proven by a cumulative Proba 
aly amount to ſuch a W Evidence, as may fully convince all 1 
en, that the foreſaid Captain Green and his ſaid Crew, are all and 
bem guilty, Art and Patt of the forelaid Crimiey of Piracy, Robberie 
der or dme 1 of om J which beit Lund by 2 Ver- 
of one Allze before the Judge of the Admirality, and the Lords 
pointed by the Lords of [Lone the forenamed perſons, and tach of 
cm ought. to be puniſhe; ntence of che WT Cog, with de poiet of 
and Conhication of thei Moveables, to the Example and Terror of 
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Additiond Concluſion to the Indiment at the Inſtance of Ms Alexander Hig: 
gins Procurator ſee! to the Cont of Admirality, aainf Captain Green, Ge. 


vir. HAT the Concluſion of the ſaid Indictment * on Saturday, the 
XJ | ſeventeenth Inſtant, bearing the pain of Death and of Eſcheat and 
Confiſcation of Moveables, ſhould extend to the Eſcheat and Confiſcation of 
the ſaid Ship and Cargo, by reaſon of the foreſaid Crime of Piracy; and that 
the ſaid Captain Thomas Green, &c. ſhould anſwer to the foreſaid Concluſio 
as thus Aung: and extended to the Confiſcation of the ſaid Ship and Car- 
go, as in the caſe of Piracy, the foreſaid 5 of March, which is the / day of 
compearance aſſigned to the ſaid Pannels, orat ports oy the 6, 7, 8, or 9 
days of March thereafter, as the true Import, or at a Clear Conſequent of 
the foreſaid Crime and Indictment given thereupon ; The Liſt of Witneſſes 
and Aſſizers remaining the ſame, As ſubjo ned to the for eſaid principal In⸗ 
dictment, Sic ſubſcribitur ALEXANDER HIGGINS. p 


| The other of the ſaids IndiOments is as follows 


: | -Enry Keigle Carpenter in the Ship called the Worceſter, now in Bruntifend 
Lebe Urlines his Mate, George Haines Steward of the ſaid rem 
avielStringmanCook in the {aid Ship, Samuel Wilcocks Chyrurgeonsmate,George 

Henry Barns Seaman there, Alex. Taylor Seaman there, & John 


GlenSeaman there, 1 
Baunantine Seaman there, all of Captain Tho. Green Commander of the ſaid Ship 
his Crew, You, and ilk one of you, are accuſed and indicted at the inſtance of 


Mr. Alexander Higgins Advocat, Procurator-fiſcal to the High Court of Admi- 
rality, of the Crimes of Piracy, Robberie and Murder, in manner aſtet- mentio- 
ned. viz. That by the Law of GOD, the Laws of Nations, of this, and of 
all other well governed Realms, the Crimes of Piracy, Robberie and Murder, are 
Kibite under all higheſt Pains ; And that by the Laws of this Realm, the 
ids Crimes are prohibite, under pain of Death, and Eſcheat of Moveables. 
Nevertheleſs, itisof Verity, that Captain Themes Green, Commander of the 
Ship called the Wi , now in Bruntiſſand Harbour, and his Crew, are Sul 
ty, Art and Part of t e ſaids Crimes, or one or other of the ſamen, in ſo far as 
the ſaid Captain Tbomas, or his ſaid Crew, having ſailed from England in 
the ſaid Veſſel the Worceſter, upon pretence of Merchandizing towards the 
Ei. Indies, the ſoreſaid Captain and his ſaid Crew belonging to the ſaid Veſ- 
ſel, did upon one or other of the days of the Moneths of February, March, A. 
;1, or May, in the year 1703, Rencounter and meet with — Ship, or 
2 ſailed by its own Men and Crew, upon the coaſt of Malabar near Cale- 
.  ente; and the id Veſſel bearing a Red Flag, and having Engl or Scots a- 
board, at leaſt ſuch as ſpoke the Exgliſþ Language, the ſaid Captain Thowas 
Green and his Crew, after ſome intercomuning with them, did without any Jaw- 
ful Warrant, or juſt Cauſe, attacque the ſaid other Veſſel or Ship, while ex- 
ing no ſuch Treatment, and invading her firſt by their Sloup, which they 
adm gsd, and faraiſhed with Gunns and other Arms for that purpoſes 
They fell upon the ſaid other Veſſel in an hoſtile manner, by ing of Gunns 
and other ways, and after ſome time ſpent in fighting againſt her by their Soup, 
and party by the e of the ſaid Thomas Grow s Ship the Worcefter,they 
overcame, and boarded the ſaid other Veſſel, and having ſeized their Men, they 
killed them, and threw them over-board, and then carried, or cauſed carry , 


wy 1 


way the Goods that were aboard ofthe ſaid other Veſſel to their ſaid 


rts ſo remote, and probably with all the Caution the Committers could uſe 
2 concealin thereof, 2 and for preventing Diſcoveries, comes now to = 
diſcovered in the ſeveral parts and Circumſtances of the Action, and by ſuch - 
were preſent thereatz Which being all conjoyned, does makeup and inferr 
the foreſaid Crime objected, and are as follows, viz. That the foreſaid Ren- 
counter and Fight betwixt Captain Gyeex and his Crew and the ſaid Veſſel 
the Worceſter, and the foreſaid other Veſſel taken by her, hapned on the ſaid 
Coaſt as above: Likees, at the ſame time, one or more ofthe ſaid Shi the 
Warceſter her Crew being on ſhore, and at ſome diſtance from the Seca, Peard 
the ſaid Shooting, which brou t the {aids perſons to.the ſhore, where they,at 
leaſt the Chyrurgeon of the ſaid Ship the Worceſter one of them, ſa her rideing 
at a good diſtance from the ſnore upon her Birth (as they ſpeak and having 
the other Ship at her Stern, as it were tyed or towed to her, as being the 
veſſel they had maſtered or overcome as ſaid is. _ Likees, the ſaid Chyrur- 
eon did ſee the Boat belonging to the ſaid Ship tlie Worceſter coming athore 
Pom her,and the Chyrurgeon demanding at ſuch of the Crew as were in her, 
what had brought them aſnore: They anſwered, that they bad been Bugk- 
ing ( a Sea- term uſed for fitting and trimming a Ship for fighting) and that 
they had Drunk, Spilt or Staved all their Water, and they were come for 4 
new Supply; and when a little time thereafter the ſaid Chyrurgeon went a- 
board the ſaid Ship the Worceſter, he perceived the Deck thereof Lumbered and 
covered, and in a confuſed manner, with Balls, Boxes and Goods; whereof 
when he asked the Reaſon, John Madder one of the Pannels, and a princi- 
Actot in the Engagement, Anſwered, Damm you, what have you to do to 
wquire, meddle with your Plaiſter-Box. And when theCh geon went down to 
His Station and Cheſl, he called for one of the Blacks Totes Ferdinands, and 
one Duncan Mckay now dead, and another, in order to dreſs them; but when 
he asked what way they came by their Wounds, they detlined to anſwer; 
whereupon the Chyrurgeon refuſing to dreſs them, if they would not tell him 
how they got their Wounds, the ſaid John Madder came to the Chyrurgeon in 
a Paſſion, and asked what was his buſineſs to ask ſo. many Queſtio . when 
he did ſee the Wounds ſo plain before him, calling him a Blockhead for nos” 
dreſſing them ; and at length the Conteſt was ſo warm betwixt the faid Mad- 
der 1 Chyrurgeon, that Madder charged him to ask no more Queſtions, and 
he charged the Men wounded, not to anſwer a word: And further, ordered 
Him back to the Shore, which the Chyrurgeon was forced to comply with, 
where the Chyrurgeon meeting with Franciſcv De-olivera their Linguiſter, asked 
him whether he ſaw any of the Morceſter Men that had carried the foreſaid Ship 
ſo taken into Keilon River, and the . ame anſwered, that he had not, 
but that they were ſome ofthe Worceſters Company, who as ſoon as they had 
Nennt ber in, and made her faſt, took their Boat and went directly on 
| The Ship taken being carried into Keilon River as ſaid is, whereſhe 
was left with her Yards and Top-maſts down, all unrigged, and the ſaid Lin- 
pore told the Chyrutgeon further, that one Coge Commodo complained he had 
ght the ſaid taken Ship too dear, whereby it appears that the ſaid Ship 
taken by violence, was fold in manner foreſaid. Likeas, for further evidence 
of the {aid Piracy, ſince the time that Jobs Reynolds one of the Pannels was 
ſeized with the teſt, for his acceſſion thereto, there was found a Letter | 
him, that tho he had been baſely wicked, yet ſhe ſhould be forty to hear he 
yere guilty ofany thing that might being nt the Gallows ; my" 
2 advi 


| id other Veſlelto their ſaid Shipthe. 
Worceſter, aud then diſpoſed upon the ſaid Ship, by ſelling her aſhore on | 
ſaid Coaſt. Which Crime being a wicked Piracy, committed by ſurprize, in 


RS „„ PIIN” | 
- adviſes him to confeſs, adding, that in his own Letter which ſhe had ſeen, he 
00 that ſome of their Men had baſely confeſſed (which ſays ſhe) implys 


that they were guilty ; And when Reynoldt was queſtioned upon his Letter, he 
acbb ed that Fe had wrote a Letter to his Wife the ſid Sarahs Siſter, 
which” had occafioned her writing the ſaid Letter to him, and thereupon he 
8. the Copy of the ſaid Letter to his Wife, which agrees with what 
Sab ſays, as the ſaid Copy and Sarahs Letter both put in the Clerk of the 
Admiralities Hands, to be ſeen by the Pannels, bear. And further, George 
er one of the Crew of the ſaid Worceſter, fince his coming to Scotland, and 
* Bruntiſland, being asked « Bing: James Wilkie Taylor Burgeſs of E- 
di#hurgh, ſome day in OFober laſt, about his Brother Andrew Wilkie, who went 
geon in Captain Drummonds Ship, if ever the ſaid Haines had ſeen the 
abend in his Voyage, he fle in a Paſſion, and ſaid, what Devil 
was bit concern with Captain Drummond? upon which, James Wilkie forbeari nga 
little.riflhe ſhould be calmer,asked the ſaid Haines again, Whether he had heard 
or ſeen any Scots Ships coming to or from the Eaſt-Indies during their Voyage > 
Ines enced. that when they were upon the coaſt of Malabar, a Dutch 
Ship informed them, that one Captain Drummond,commanding a Scots Ship, and 
having a Soup in Company, was turned Piratzupon which Hainer ſaid, they man- 
ned their Sloup to be in readineſs, but ſaw him not, only a little thereafter, Haine⸗ 
added, that he had in his cuſtody the time the ſaid Ship the Worceſter was ſei- 
zed, which he would not have fallen in the Seizers Hands for twice the va- 
lue of theShip, but that he had thrown it over-board : Adding further, that 
there was il in the Ship what would never be found by the Seizers, unleſs 
they pulled her Board from Board, tho he knew where the thing lay; Lileas, 
when after the ſaid James Wilkies departure, one Auna Seaton did, at his de- 
fire, further inquire at Haines about Captain Drummonds Shi p, he anſwered, that 
they had a de 117 to pump him, but that they ſhould not be the wiſer of him: 
t all which Paſſages Kenneth Mackenzze Ind weller in Caunongate was a preſent 
itneſs, and the ſaid Arg Seaton did further tell the ſaid Kenneth Macbenxie, 
That when ſhe expoſtulat with Haines for his being in a Paſſion as ſaid is, He 
anſwered, that he knew more of Captain Drammond than he would tell at that 
time, Scthat if the ſaid AndrewHVilhie was with Captain Drummond, he would not 
be ſeen again, Aud further, the ſaid Auna Seaton heard the ſaid Haines owne 
alid declare their id Wickedneſi, and ſhe and Williem Mood one of the Gun- 
ners of Her Majeſties Artillery, with one John Henderſon Writer in Edinb.being 
in September laſt at Auna Seatons Mothers Houle,after having drunk a Health or 
two, the ſaid Haizes who was there preſent, fell in a Melancholly Fit, and ex- 
preſſed himfelf; That its a wonder that ſince we did not ſink at Sea, God doth not 
make the Ground to ſwallow us up, for the Wickedneſs that has been commit- 
ted during the Vonage on board of that Old Bitch Beſs, pointing to Captain 
een: Skip. And further, the ſaid Haines ſaid, that if what the ſaid Joh 
Ader had dont in the ſaid Voyage were well known, he. deſerved as much 
as his Uncle Madder met with at Amſterdew, who was there burnt in Oy! 
for attempting to burn their Ships; and when at another time, the ſaid Anus 
Seaton told Haines, that ſhe had anold Sweet-heart who went away with Cap- 
tain Drummond, aud would gladly hear ſome Tydings, whether he vvas Dead 
or Alive: The faid Haines yvho vvas then a Suiter of Auna Seatons, affure 
het, ſhe vyollld tiever ſe him again if he vvas in Druaewonds Ship. And fo 
a further Canfittnation of the Truth of the ſaid Piracy, vvhen a Committee o 
Council vvas ſent to Brumtiſland, to cauſe ſearch and unload the ſaid Veſſe! 
It vvasfound by the Skippers and Scamen imployed, that the Goods aboar 
her dvere not ſtowVed as Merchant Goods uſed to be, but vvere found in of 
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Hold in {ach confuſion, as if taken 
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by Fitiey, And ns öcherwae Hie, 
when the {aid Ship the Worceſter was (hed, the faid John Mallee bein 50 
Gioned about Captain Drummonds Ship, he took out of his Pocket; of 5 
ſhewed in his hand, the Seal of the 4 ican Comnpanj, wliich he could nevet have 
lawfully got. By all which, they being joyned and connected together ( 284 
Diſcovery of . a Wiekedneſs practiſed in ſuch temote Patts, ànd fo Indu- 
ſtrioully and obſtinately endeavoured to be concealed, deſet ves to be) the ſa- 
men, in all the Points and Circumſtances thereof, at leaſt ſuch, and ſo — br 
them as are relevant, and are offered to be proven by a cumulative Probation, 
do plainly amount to ſuch a plenary Evidence, as may fully convince aft impar- 
tial Men, that the foreſaid Captain Green and his ſaid Crew, ate all and cath 
of them gnilty, Art and Part of the foreſaids Crimes of Piracy, .Rabberie and 
Murder, or one or other of them above charged; which being Bund by a Ver- 
dict of an Aſſize be fore the Judge of the Admirality, and the Lords Aſſeſſors 
appointed by the Lords of Privy Council, the forenamed perſons, and each of 
them ought to be puniſhed by Sentence of the ſaid Court, with the pain of 
Death, and cation of their Moveables, to the Example and Terror of 
others,to do or commit the like in time coming. 


Additional Concluſion of the IndiFment at the Inſtance of My. Alexander Hip: 
gins Procurator-fiſcal to the Court of Admirality, againſt Captain Tho. Green, &. 


viz. THA the Concluſion of the ſaid Indictment given on Saturday, the 
ſeventeenth Inſtant, bearing the pain of Death and of Eſcheat and 
Confiſcation of Moveables, ſhould extend to the Eſcheat and Confiſcatiort of 


the ſaid Ship and Cargo, by reaſon of the foreſaid Crime of Piraey; and that 


the ſaid * Thomas Green, &c. ſhould anſwer to the foreſaid Concluſion, 
as thus explained, and extended to the Confiſcation of the faid Ship and Car- 
go, as in the caſe of Piracy, the foreſaid 5 of March, which is the day of 
compearance aſſigned to the ſaids Pannels, or at leaſt upon the 6, 7, 8; or g 
days of March thereaſter, as the true Import, or at leaſt a clear Conſequent of 


the foreſaid Crime and Indictment given thereupon; The Liſt of Witneſſes 


and Aſſizers remaining the ſame, as ſubjoyned to the foreſaid jpat la 
dictment, Sic ſubſcribitur ALEXANDER HIGGINS: a 


| PURSUERS, Procurators in DEFENCE. 
Mr. Alexander Higgins Procurator- Sir DavidCuninghame, 
fiſcal. Sir David Thoirs, 


Sir James Stuart Her Majeſties Advocat. Sir Walter Pringle. 
Sir David Dalrymple, and Mr. William Mr. David Forbes. 
Carmichael Her Majeſties Solicitors. Mr. George Alexander. 


Sir Patrick Home. Mr. John Spotſwoed. 
Mr. Alexander Mackleod.: Mr. John Eh inſtou. — 
Mr. Francis Grant. Ad vocats. 
Sir Gilbert Eliot. 
Advocats. 


Calbe, Procurator-fiſcal declared, he judicallypaſſl from ,es dur 
Carpenters-mate ofthe Ship the erceſter fury 


arms Seaman, & Dipriel dtn 
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_ Her Majeſties Advocat for the Purſuem craved, that the Dyet againſt Cap. 
tain Thomas * others contained in that ladifment ich him, uch 


It was objected by the Pannels Procurators, that the Dyet could not be con- 
. tinued againſt them, being contrair to the Act of Parliament for preventing 
wrongone Impriſonment, and contrair to an expreſs Clauſe therein. | 

It was replyed for the Purſuers, that the Act of Parliament is opponed,which 
only requires the Dyet of the Tryal to be fixed within fixty days after Intima- 
tion, vyhich vvas done, but then allovvs to the Purſuers to inſiſt, and to the 
Judge to determine by a final Sentence vvithin 4 days, if before the Lords of 
Juſticiary, and 30 days, if before any other Judge. 


Which Objeckiom, with the Anſwers and Replper made thereto, being conſsdt- 
red by the Judge and Aſſeſſors, they repelled the Objection, and continued 
the Dyet againſt the ſaid Captain Green and others contained in the In- 
dit went againſt him, till Wedneſday next at Nine of the Clack: And 


Ordained the Paunels to be carried back to Priſon. 
JAMES GRAHAME, IL . 4 


It vvas alledged by the Procurators for the Pannels, that the Crime libelled 
being alledged to be committed upon the Coaſt of Malabar, and by Engliſh-men, 
they ought to be remitted to be tryed in England, and cannot be judged by 

the Judge of the High Court of Admirality and Aſſeſſors, vvho are g 


competent. i | | 
| The Procurator-fiſcal and Purſuers Procurators anſvvered, that they opponed 
the Act of Parliament 1681, which founds the Admirals Juriſdiction in the 
. caſelibelled. r e That the High Admiral hath the ſole Priviled; 
and Furiſdifion in all Maritime and Sea. faring Cauſes, Forraign and Dent 
whether Civil or Criminal whatſoever, within this Realm, and over all perſons as t 
are concerned in the ſame, and that he is His Majeſties Lieutenant and Juſtice- 
General upon the Sear, &c. 
Which Alledgeance and Anſwer, with the other Replyes and Duplier being 
confer by the Judge and Aﬀeſbre + They repelled the Aledgeance, is 
reſpelt of the Anſwer, and foun e Admiral and Aſſeſſors are 


that the Jud 
5 and proper Judges, to cognoſce and determine in the Caſe aud 
Crime. 4 | | 4 | 
EE” | JAMES GRAHAME, I. P. A. 

HE grounds of the Tndi&ment at the Inſtance of the Procurator-fiſcal a- 

gainſt — 2 George Haines, Samuel Wilcocks, George Glen, A- 
lexander Taylor and Jobn Bannantyne here preſent, 2 fully debate vive 
voce 3 The Judge of the. High Court of Admitality and Aſſeſſors continue the 
Dyet, at the ſaid Mr. Alexander Higgins's inſtance,againſt the ſaid Henry Keigle 
and other Pannels above- named, till Tueſday the 13 inſtant at nine a Clock in 
the Forenoon, and ordain both Parties to give in their Informations betwixt 
and that time, the Purſuer to give in his betwixt and Thurſday next at twelve 


a Clock of the day, and the Pannels to give in theirs betwixt and s 
Afternoon th er, in order to be recorded in the Conrt-Books : And or- 


. dains the Affizers and Witneſſes to attend then, and at the other Dyet upon 
« Wedmiſday next againſt Captain Green and others, ilk Perſon under the pain of 
_—_— JAMES GRAHAME, I. P. A. 
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EUR JUSTI CIARIA EY wh 


raitatis tebte in Fratorio, vel nova Domo & mis xi a. Edinburgh, 

5s Meng Martii 1705. per Judicene. EA Sr . . 
oannem Comitem de oun, Joannem Dowinzas en, Dowinos 
obertum Dundaſs de Arneſtoun, Joannem Home de Blackadder, & Joan - 


nem Cockburn de Ormiſtoun Aſeſſre: 
aria Legitimd Aﬀfirmati, 


Letras. 


c_ Thomas Green Commander of the Ship called the Wor, now is 


3 Harbour. 
. John Madder Chief · mate of the ſaid Ship. 


fel » Reynolds Second-mate of the ſaid Ship. all 
mas Linfteed Aſſiſtant to the deceaſt Swpercargo of the ſaid Ship; 
ames burn 1 of the ſaid Ship. ; 

ames Simpſon Gunner. 

Andrew Robertſon Gunners-mate: 


— . bene 
cor ge Kit. Seaman: 


All of them Indicted and accuſed at the Inſlance of Mr. Alexander Higgins Ad- 
vocat, Procurator-fiſcal to the High Court of Admirality, for the in Eimes of 
Piracy, Robberie and Murder, in manner mentioned in the indictment taiſed a- 
gait them thereanent, betore inſert in the Court holden the fifth of March in- 


PURSUERS: 1 in DEFENCE, 


Mr. Alexander Higgins Procurator-fiſcal; Sir Devid Thoirs.) 
Sir James Stuart Her Ma jeſties Advocat. Sir Walter Pringle. 
Sir David Dalrymple and Mr. William Mr. David Forbes. 


C armrichacl Her KMajeſties Solicitors, Mr. George Alexander. 
Sir Patrick Home. Mr. 125 Elphinſlon. ; 
Sir Gilbert Eliot. Mr. John Spotſwood: 
Mr. Alexander Mackleod: vocats. 
Mr. Francis Grant. 
Ad vocats. 


The grounds of the Indiqtment at the inſtance of the Procurator-fiſcal, a- 
inſt Captain Green and other Pannels here preſent, and the Reaſons — 
ohn Reynolds one of the Pannels, who is a Witnes cited in the Excul pation at 
the inſtante of the other Pannels, ſhould be tryed firſt upon the Li bel to the 
effect, that if aſſoilzied, he may be adduced as a A Witnes 1 ſaid other Pan- 
nels in the ſoreſaid Exculpation, debate vive wore. The Judge of the 
High Court of Admirality and continue the Dyet at the ſaid Mr, 
Alexander Higgins Inſtance, , the (aids haill Pannels, till Tueſday the thir- 
teenth inſtant at nine a Clock in the Forenoon. And Ordains both Parties to 
| — in their Informations betwixt and that time, the Purſuer to give in his 
and to morrow, and the Pannels to give in theirs betwixt and Satur- 
day thereafter, in order to be recorded in the Court-Books : And Ordains the 
— Nene earner — under ob Pen of fro Iumdeed 


Merks, and the Pannels to be carried - ck to Priſon, JA.GRAHAME, LP.A. 
2 In- 
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For Mr. Alexander Higgins Procurator-fifeat of the High Court of Admirality. 
* Againſt 
Captain Themes Green Commander of the Worceſter and his Crew and Complices, 


HERE being two Libels raifed before the high Court of Admiralty, 
and the Lords Aſſeſſors appointed by the Lords of Privy Council, both 
at the inſtance of the ſaid Mr. Alexander Higgins; But the firſt againſt Henry 
Keigle Carpenter in the Ship, called the Worceſter, now in Bruntiſland Harbour, 
Samuel Urlane his Mate, George Haines Steward of the ſaid Ship, Daniel String- 
n Cook in the ſaid Ship, Samuel Wilcocks Chyrurgeons-mate, George Glen 
. Seaman there, Henry Barns Seaman there, Alexander Taylor Scaman there, and 
John Ballantyne Seaman there: And the ſecond againſt the ſaid Captain Thomas 
Green Commander of the ſaid Ship the Worceſter, Captain John er chief 
Mate of the ſaid Ship, Joh Reynolds ſecond Mate of the ſaid Ship, Thomas 
Linſked Afiſtant to the deeeaſt Supercargo of the ſaid Ship, James Burn Boat- 
iyhinof the ſaid Ship, James Simpſon Gunner ofthe ſaid Ship, Andrew Robert- 
Jor Gunners- mate, John ' Bracklie Seaman there, and George Kitchen Seaman 
there, all Priſoners. | 
Both the Libels being the ſame, the Tenor thereof prefixt to the Informa- 
tion is verbatihy conform to the Indictments on the preceeding Pages, in the 
Court holden the 5 of March 1705, and whereto this refers. 8 
When the haill foreſaĩds Pannels were brought to the Bar, and the ſaids Ly- 


bels read againſt them, the Procurator-fiſcal declared, That he inſiſted firſt u- 
pon the firſt Lybel, va. againſt the ſaids Hau Keigle Carpenter, Samuel Ur- 
lane, George 7 — Dattiel Stringman, Samuel Wilcocks, George Glen, 


Barns, Alexander Taylor, and John Ballantyne ; And after ſome debate moved 
by the Pannels Procurators, that the Pannels having uſed the Method preſcrib- 
ed by the Act of Parliament, to bring themſelves to a Tryal within fixty days, 
they ought now all of them to be inſiſted againſt: And it being anſwered, 
That all that the Act of Parliament required was, that a day ſhould be fixt for 
the Trial within ſixty days after the Charge given for that effect, the ſame was 
done, and alſo the whole Pannels ſo far infiſted againſt, that their Libels 
were read, ' which > ſatisfies that part of the Act, and that as to further in- 
fiſting, monies and concluding,the Act of Parliament allowed 40 days fur- 
ther e the Commiſſion of Juſticiary, and 30 days before any other Interior 
Judicature ; So that the Procurator.fiſcal' might very well proceed againſt theſe 
contained in the firſt Libel: this day, and continue theſe contained in the ſe- 
cond Libel till the next Court-day -: The Lord High Adiniral repelled the 
foreſaid Alledgeance made for all the Pannels, and allowed the Procurator - 
fiſcal to inſiſt againſt theſe in the firſt Libel the foreſaid 5th March, and conti- 
nued the Dyet aga iuſt theſe in the ſecond: Libel till the 7h of the ſaid Monet. 
It was then alledged for theſe in the firſt Libel, No Proceſs, in regard the 
Crimes charged were lybelled to have been done in the Eaſt· Indie: in Mabe 
bar, far without the Sconiſl- Seas, nor wasthere any Accuſer either of the Own- 


. 
= 


* 
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eis of the Ship and Goods, or of the nereſtsf Kin of the Perfons, all ; 
Murdered : 80 that the Admiral was incompetent to this Tryal 3 For the com- 
petentia fort, in Criminals, being founded either in the locus delicki, or in the 
cus domicilii, of the Pannels, or in the 3 of theſe could be ſubs 
ſumed upon in this caſe; The Pannels being Engliſb-men and Strangers, and the 
Crimes libelled to have been committed in the Eaſt-Indies as ſaid Is: And eſto 
that the Crime of Piracy may be tryed any where, where the Pirats ate found, 


Pannels could be accuſed here in Srotiand, yet they could be only accuſed be. 
fore the Commiſſion of Juſticiary, and not before the High Admiral, whoſe 
juriſdiction extends no further than the Seas within the compaſs of Her Ma- 
jeſties Soveraignty. | 1 | , 

Io all which f. is anſwered by the Purſuer. 1. That tho the competency 
of the Judge in Criminals be ordinarly ſaid to be founded either 5» loco delici, 
or is loco domicilii of the Delinquents, or in loco origins, yet thete is a ſuperior 
conſideration; and that is the locus deprebenſſonit, where the Criminal is found 
and deprehended, which doth ſo ovet-rule in this matter, that neither the lo- 
cus domicilii, nor the locus originis doth found the Judges Competency nf ibi 
reus deprehendatwy ; And ſoit is, that here the Pannels were and are deprehen- 


ded, which happening in the caſe of Piracy, a Crime againſt the Eaw of Na- 
tions, and which all Mankind have an intereſt to purſue, wherever the Pirats 


can be found, the Procurator-fiſcal's Intereſt to purſue is thereby manifeſt, and 
the Pannels being here deprehended, cannot decline the Admirals Juriſdiction 
as incompetent. 2. As to what is alledged, that the Pannels are not 
libelled to be Habitual and Notorious Pirats, but on the contrary, had 
and do produce à Commiſion, which frees them of that Suſpicion: 
It's anſwered, That Piracy being libelled, as to the particular charged, even 
habitual Piracy is thence preſumed, but an ſingle Act of Piracy libelled, doth 
both give the Purſuer a ſufficient Title and Intereſt, and likeways founds the 
Admirals Juriſdiction, in reſpect the Pannels charged for Piracy, are here found. 
And 3. The Lord High Admiral is moſt proper tor this Cognition and Trial, 
becauſe by the Act of Parliament 1681, he is declared to be Juſtice-general u- 
pon the Seas, which albeit it be limited inwardly towards the Land, yet out- 
wardly is not limited; So that the Lord High Admiral is there declared to 
have the ſole Jurisdiction in all Maritime and Sea · faring Cauſes Fortaign and 
Domeſtick, whether Civil or Criminal within this Realm, and over all perſons 
at they are concerned in the ſame, which as to the Seas and all Maritime 
Crimes whatſoever, makes the High Admiral Juſtice-general as ſaid is, with- 
out Limitation ; And therefore it is in vain for the Pannels to pretend; that 
iftheir Cauſe be cognoſcible here, it muſt at leaſt be tryed before the Commiſ- 
ſion of Juſticiary, fince the Lord High Admiral is in this caſe fully veſted with 
the Juſtice-generals Power, and as for what may be the cuſtom of Exgland, it 
doth not concern, nor can be any Rule fot us. «1 rin 
And the Lord High Admiral and Aſſeſſors having adviſed the Debate, 
they repelled the Declinator, and found the Court com . 
hereafter it was alledged for theſe in the firſt Libel, That they were con- 
veened as having been of Captain Greex's Crew, and his Complices in the 
Crimes libelled, fo that he being their Commander and Captain, they could 
not be put to anſwer, unleſs the Captain himſelf were firlt inſiſted againſt ; 
Seing it was obvious, that he being their Commander and Captain, ought 
firſt to be anſwerable. And 2. That they being under his d, could 
not be charged for any thing alledged done by them as his Crew, unleſs he 
were firſt tryed, ſeing that he might have Defences both for himſelf and them, 
which probably they could not make for themſelves. =? 2 
I To which it was anſwered by the Purſuer, That the Captain and his Crew 
8925 D vvere 


yet that is only where the accuſ ed are notorioully ſuch. And further, tio the 
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Es them as his Crew, but were all convened as Complices are 55 
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as being Soc, and together involved therein; And that without queſtion in 


that if Captain Green and theſe inthe 2d Libel, were all confeſſing and par- 

doned, yet the firſt Libel againſt theſe of his Crew therein contained, would 
ſill lawfully proceed, and Captain Green himſcif, and thoſe joyned with him 
in his Libel, might be made uſe of as Witneſſes Le- theſe contained in the 
firſt Lybel ; By all which it was evident, that the Tryal ought to proceed a- 

ainſt theſe in the firſt Libel, without reſpect to the foreſaid dilatory Defence : 
This being the dilatory Defence objected againſt the firſt Libel, and anſwered 
above, and the peremptory Defences both Libels being common 
co-incident, for the more clear Method, the dilatory Defence proponed ow 
1 ſecond Libel, with the Anſwers thereto, are hereto 

| The dilatory Defence then propoſed for Captain Green and others in the ſe- 
cond Libel, was, the foreſaid Johr Reynolds was conveened and impannelled 
'withhim ; whereas it was acknowledged by the Purſuer, that Reynolds was a- 
hore the time of the Piracy, and other Crimes libelled to haye been committed 
by Captain Green and the reſt of his — — whereby Regnolds appeared ę- 
ven by thePurſuer's Acknowledgement to be innocent. Likeas, Captain Green 
andthe other Papnels had raiſed an Exculpation, and therein had cited Rernoſd- 
fora Witneſs, ſo that according to the Method pradiſed in Criminals, Ca 
tain Green and the other Pannels had good ground to demand, that Repo 
might be firſt tryed, and ſo purged from being ſecius riminge, and put in caſe 
to 3 Witneſs for the Captain and the other Pannels, to prove their grounds 
of Exculpation, for there could be nothing mare realgnable as it was allo g- 
dinary, than that when a Purſuer did rajſe a Libel againſt ſeycral perſons, 
whereof ſome were innocent, and might be Witneſſes for the other Crimigas | 
and Pannels, theſe other Pannels might juſtly avs that ſuch as they 
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ome ground of E 
clearing of their Innocence : And thereh 


— being heard, the Lord High Admiral and Aſſeſſors ſuper- 
ceeded to give anſwer until the Neſendęts ould give in their other Defences, 
and all ſhould be informed upon together. . . 
Theſe being the ian Defences, ſeparatly proponed by the perſons 
conveened in the firſt and ſecond Libels, the following Defences were prq- 
poned in common by the Defenders in bath Libels ©  - 
And 1. That the Libel was informal and inſufficient, as being too gene- 
ral and indefinit. And 2. That it did not condeſcend upon Day and Place. 
And 3. That the Qualifications whereupon the Relevancy appeared to be 
founded, were wholly irrelevant. And 4 That the additional Concluſion 
was groundleſs and unwarrantable. M 
Aud as to the firſt of theſe Deſences, It was alledged, that the Libel was 
informal and inſufficient, 2s being too general and indeſinit, not condeſcen- 
ding upon the Name and Deſignation of the Ship wrongoully attacked, nor 
upon the Perſons & of theſe alledged to be murdered, nor upon 


theQuantity & Quality of the Goods alledged to he robbed & fpoiled;All which 


t to be done, ſeing that Criminal Libels ought to be certain, and not ge- 
— and iudeſinit, whereby alſo the Deſenders might be prejudged of Bets. 
ces that might ariſe to them upon 8 particular Condeſcendance 3 As for ex- 
ample, it the Name and Deſignation of the Ship were condeſcended on, they 
wight prove the ſame Ship to be yet exiſting, and ſo of the perſons alledged 
Murdered, they might prove them to be yet alive: As alſo, that the Goods 
alledged Robb d, were yet extant, and lawfully di on by their Owners. 
Io which it was anſwered by thePurſyer, that he opponed his Libel,which 
was libelled as definitly and dolely as the thing would allow; forit being ly- 
belled, that the Papnels did without any lawful Cauſe or Warrant attacque a 
Ship ſailed by ber own Crew, and having her own Cargo aboard, and that 
ep over · maſtered the ſaid Ship in hoſtile manner, and Murdered the Mea, 
and Robb d their Gods; Theſe were certainly Crimes maniteſt in themſelves, 


Aud if the Pannels had ated them in ſach manner as to deſtoy the Ship and the 


Men, and embaazled the 


, Cargo, ns gobarther Knowledge could be had there- 
A. it was ouly an Aggravation of their Villany and Wickednefs, but could 
neuer hinder the ion ta proceed, ſeing that wbatcver the Ship or Men 
. 
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deſcendance could be no ground of Exculpation, for whether the Ship was of 
ſuch a Name and tion, or of another, or whatever the Men and the 
Goods were, yet the Crime was ſtill the ſame, vi. To attack and invade a 
free Ship without any Cauſe or Warrant, and to kill her Men and rob her 
Goods; And further, its very well known in our Criminal Practice, that Rob- 
beries and Depredations are ſuſtained, albeit neither the Quality of the Goods 
nor their Owners be condeſcended on; And in effect, the Pannels their De- 
ſence of indefinitneſs upon the ground foreſaid is ſuch, that if even in the Road 
Of Leith before hundreds of Spectators from both Coaſts, one Ship ſhould at- 
tack another, and hoſtilely invading her, ſhould deſtroy her Men, ſeize her 
Goods, and fink the Veſſel, without ſuffering either Veſſel, Men or Goods to 
be known, there could be no criminal Libel upon it, becauſe forſooth, tho 
hundreds ſee the whole Action, yet it could not he more definitly Lybelled, 
fave that the Commander andCrew of the oneShip attack d the other hoſtilely, 
and deſtroyed her Men, and ſeized her Goods, and ſunk her without further 
Condeſcendance, which were moſt abſurd ; And therefore, the Lybel as its 
1ybelled, both as to Ship, Men and Goods attacked, Murdered and Robb d, 
without any juſt Cauſe or Provocation, is both ſufficiently definit and moſt re- 


Jevant, | | 
And whereas the Defenders alledged, this Indefinie Lybelled ſhould the ra- 
ther be rejected, becauſe that the Pannels were cloathed with a Commiſſion, 
-which tho they did not plead to exculpat the particular Charge brought a- 
gainſt them, yet was always a ground of preſumption that they ated lawfully, 
unleſs the contrair were made appear by a particular Condeſcendance. 
It wasanſwered, That nothing did charge the Pannels more home than the 
pleading of this Commiſſion ; In ſo far as 1. They neither could nor durſt 
-Plead it to exculpat the Piracy, Murder and Robbery charged. 2. It did not 
lo much as make any Preſumption for the Pannels, uſe the very Tenor of 
the Commiſſion obliged them to keep a particular Journal of whatſoever Veſſel 
they ſhould: attack hoſtilely, and their Journals were — by themſelves, 
and no ſuch thing —— in their Journals; And t it was manifeſt, 
chat their pretence of a Commiſſion, is only the more wickedly to cover their 
Villany, ſince they can alledge nothing acted ſuitably to their Commiſſion, but 
that their own Journals redargues them. | 
The ſecond Defence alledged by the Pannels in both Lybels was, that the 
Lybel was ſtill defective and imperſect, wanting Day and Place; in fo far as 
the Place was generally deſigned the Coaſt of Malabar, which is of a long and 
vaſt Tra&, the day was one or other of the days of February, March, April, 
May, which is indefinit, and as good as no day, and Day and Place were not 
only required to be condeſcended on, by our old Law S Attach ; But 
the Condeſcendance is alſo neceſſary for the Defenders Exculpation, ſeing that 
if Day and Place were condeſcended on, he might then prove himſelf alibi, 
and ſo clude the Lybel, which now he cannot do. 
Io which it was anſwered, that the Condeſcendance in the Lybel as to 
Day and Place is ſufficient, becauſe the Facts objected are thereby plainly de- 
clared. 2. Day and Place are never eſſential to a Lybel, except where either 
the Nature of the Crime, or its particular Specification requires it, for then in- 
deed it muſt be diſtinctly and . lybelled, as if a Man either charge ano- 
ther, or aggravat his Crime, by its being a breach of the LORDS Day, then 
the LORDS Day muſt be condefcend on, or if a Man lybel another for beat- 
ing or drawing his Sword within the Kings Palace, where the Place“is allo eſ- 
-ſential, but as to other Crimes, which of their own Nature are Crimes at all 
times, and in every Place, Day and Place are not eſſential; nor is 
P what canthe Mention of Day or Place ſignif 
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in ſuch Crimes, as at all times and in every place, are Crimes without Excep- 
tion, and ſach are the Crimes lybelled. But 3. If it be ſaid that the conde- 
ſcending on Day and Place is neceffaty to afford the Defender his juſt Exeul- 

tion of alibi. Its anſwered, That in that caſe, the Defender may put the 
Þurſuer to condeſcend on Day and Place for proving his Exception of alibi as 
faid is ; But then in common Senſe and Law, it muſt be upon this condition, 
that the Defender acknowledge the Crime LR to have been committed, 
and only endeavours to exculpat himſelf by offering to prove alibs, and that 
more pregnantly, than the Purſuer offers to prove his Indictment; for what 
Senſe or Reaſon is there, that the Purſuer ſhould be put to condeſcend poſi- 
tively on Day and Place in Crimes, that are Crimes at all times, and every 


| where, unleſs it be for this very Reaſon, that the Defender acknowledging 


the Crime, offers to purge himſelf by the Exception of alib;; And therefore 
fince Day and Place are lybelled in ſuch a juſt Latitude, as may declare the 
Facts and Crimes charged, and that the Defender on the other hand doth not 
acknowledge the Facts and Crimes themſelves, and offer to clear themſelves by 
the Exception of alibi, there needs no further Condeſcendance, and this is the 
conſtant Opinion of Lawyers, and the perpetual Cuſtom of our Practique. 
The 34 Defence proponed for the Pannels was as to the Qualifications of 
the Libel, That they were no ways relevant, nor could be regarded to infer 
the Concluſion ofthe Lybel, in asmuch as, 1. There was hereno corpus dlelicti 
offered to be proven, which is always neceſſary, and principally where the 
Crime is offered to be proven per preſumptiones & indicia. For there cum con- 
ſtat de corpore delicti, this ſuſtains the Preſumptions, and gives the indicia their 
juſt weight. | Hie | | 
To hich it was anſwered, That the Pannels Procurators appear to bein a 
Miſtake, either as to what is the corpus delicti, or as to what is meaned by it; 
And for clearing of this Point, it is to be conſidered, That Crimes are of two 
Natures , ſome cum effe## permanente, as the killing of a Man, or the burning 
of a Houſe.z in which cafes, the dead Body and the Rubbiſh are permanent 
Effects: But other Crimes have no ſuch permanent Effects, as treaſonable Plot - 
ings, Falſhoods, Blaſphemies and the like, where indeed there is no ſuch cor- 
pres delifti, as in the former Crimes, but here all the Crime conſiſts i» facto & 
animo, and the Fact tho tranſient, yet if doloſe done, makes the Crime: 
and therefore, according to this Diſtinction, the corpus deli#i is never requiſit 
to be proven, but in the foreſaid Crimes that leave permanent Effects, and 
neither then alſo, unleſs the Crimes be lybelled with theſe Effects; For if it ſhould 
be lybelled for Example, that a Murderer not only killed, but burned the Bo- 
dy to Aſhes, or drowned it in the Sea ; there would be no further need 
to prove this corpus delidi, but only to prove the Fact of Killing, and Killin 
doloſe, in which indeed the Eſſence of the Crime confiſts ; And thus in Confel. 
fions as well as inLibels, ifa Man confeſs a Murder, and yet the Body murdered 
no where appears, then the Confeſſion is not raſhly to be laid hold upon, be- 
cauſe it may proceed from Deſign or Melancholy: But yet even in this caſe, 
that the Confeſſion ſhould bear not only the Murder, but the deſtroying of the 
Body murdered, by Fire or Water, as ſaid is, then all the Inquiry would be; 
whether the Fact or Murder be provenor not? Which things if applyed to our 
ſent caſe, where it is expreſly lybelled, not only that the Pannels invaded 
Ship by Piracy, but that they threw the Men murdered over-board into the 
Sea, and alſo [old the Ship, all the Inquiry, which remains, is, whether this Fact 
was ſo done or not? And the Libel is moſt relevant, tho neither Ship nor Men 
appear: And yet further, if the Pannels Procurators will ſtill be ſo groſſier as 
to require a corpus delicti, when it's expreſly lybelled, that the Effect of the De- 


the 


. * (18). 
Goods robbed are ſtill extant, and were found aboard of Captain Greens Ship; 


d therefore it's plain, that in this caſe, and to ſuſtain the Indicia and Qua- 
— iybelled on * — needs no further either Condeſcendance or proof 
of the corpus delidti, which was induſtriouſly deſtroyed. 1 725 Wenn, 

But 2. It was objected, that all the Qualifications are inſufficient and remote, 
and at beſt but probable; Whereas the known Rule is, that Crimes muſt be 
proven either per Teſtes above Exception, or per documenta clariſſuma, or per in- 
dicia indubitata; None of which hold in this caſe: For as for the Iadlicia, there 
is not one of them, but take the ſame ſingly, as the hearing of ſhooting on the 


Shore, the ſeingthe Ship the Worceſter having another lying at her Stern, the 


Boats coming a ſhore for Water, and the Crew ſaying they had been a Burking, 
& ſe de ceterit; but take them ſingly, and they may all have a good and in- 
nocent Conſtruction ; Nor can it be ſaid that joyntly they become ſtronger, 


and fortify one another, as ſingle Arrows eaſily broken a part, yet cannot be bro- 


ken in a Sheaf becauſe that ſince all the Qualifications and Indicia in the Libei, 
may admit the foreſaid Conſtructions to be put upon them, the Conſtructions 
will ſtill take off the Face;befides that its well known that there are ſome Indi- 
cia only probabilia, and that the Law requires Indicia indubitate,it being ſtill the 
fafer fide to ſpare doubtful Innocents, than to condemn only preſumed and 
probable Guilt. Toall which it is to be added, that its the common Opinion 
of Doctors, that Preſumptions can ſcarce ever conclude ad penam ordineriam, 
but at the moſt only ad penem arbitrariew, and Mackenziein his Criminals ſays, 
. Preſump tions are onl founded on May-beis, which may not be, and to allowCrimes 
to be proven by Preſumptions, would leave Tudges to be Arbitrary ; So that the com- 
mon Opinion runs againſt Preſumptions, But 

To all this it is anſwered, That tho it is clear Law, that Crimes may be pro- 


ven per indicia indubitata, which in Law are no more than violent Preſumpti- 


Ons, que fidem extorqutnt ;\yct the i 
not only indicia indubitata, but likeways poſitive Witneſſes, and alſo Docus 
ments in Writing; which all being conjoyneddo make a ſatisfying Evidence; 
and ſix a clear Convidion, which is the utmoſt deſign of Probation. But 2. 
Its moſt certain both in Law. and Practique, that many Crimes are only diſco. 
vered and proven per preſumptiones & indicia, and that the Doctors in ſeyeral 
Crimes, . theſe more attrocious, as Treaſon, Piracy, Forgery and the 
like, where wickedneſs endeavours moſt induſtriouſly to hide it ſelf, do allow 
and approve Probation per indicia, as moſt neceſſary forthe puniſhing of theſe 
Crimes. It were needleſs to multiply the Citations both from the Law and 
Doctors, that might be adducedin thiscaſe, As L 3. f. 2. D. de Teflib. where 


the Reſcript bears, Que agumenta ad quem modune probande, cuique rei ſufficiant ; 


nullo certo modo ſatis defimri poteſt, and ſo furth: and ſo concludes wow uti 
| ad unam probationis ſpeciemcognitionem ſtatin alligari debere, ſed ex ſententia ani- 
avi tui, te eſtimare opportere,quid aut credas aut parum probatum tibi opineris. Item 
I. 22. Cod. ad legem Corneliam de falſir; ubi falſs examen inciderit tunc acerrimafiat 
indago argumentis, teſtibus, ſcripturarum coll atione, altiſq; veſtigite verita tit, &c. ny 
which Law its plain, that Indicia && preſumptiones have place, and may make 
faith; and how can it be otherways, ſince firſt, it is certainly the intereſt of 
Mankind that Crimes be puniſhed. 2. It's no leſs certain that Crimes endea- 
voursto cover themſelves. 3. That Proof or Probation is only to make an 
evidence for diſcovery. 4. That the End and Standard of this Diſcovery and 
of all Probation, is the ſatisfying Conviction of the Judge that has power to 
puniſh: Now if moſt Crimes be committed without Witneſſes, and yet do 
otherways appear certainly to be committed, and if this Certainty ariſe from 
Preſumptions, and be withal ſatisfying ; it is juſt the ſame, as if the Crimes 
were proven by many Witneſſes; And thus Mathews de Criminibus. Tit. de 
Fe- 


et the truth is, that in this caſe the Purſuer hath 
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probationib; Cap. 6. per totum. and Gail. lib. 2. O, 149. Numb. 9. Where he rea- 

ſons moſt juſtly upon Probation by 1 where there is a difficulty by 
reaſon of the want of Witneſſes, and ſtill brings the Matter to this true Period, 


that whatever way Faith be fully made to the Judge, either per teſtet, or pep 


indicia, or per preſuzptiones,the end of Probation is attained, and ſothe evidence 
— Procutators for the Pannels alledged, that this were to make Jud ges 
too arbitrary, but tho it hath indeed been the caſe of all Lawyers to prevent 
Arbitratineſs, yet it's moſt certain, that where evidence doth only riſe as Pro- 
vidence offers, and Circumſtances concur, the Arbitriment of . the Judge muſt 
take place, and the ſafety of Mankind doth preciſely ly here, in the Integrity 
and Diſcretion of the Judge, helped indeed by ſome Rules of Law, but no 
ways bounded or fixt to preciſe Rules, which the matter will not bear. And 
therefore we ſee, that even in the moſt certain manner of Probation, wiz. By 
Witneſſes, and the higheſt Law of it, that in the mouth of 2 or 3 Witneſſes 
ſhall every thing be eſtabliſhed, there is ſtill an Arbitriment inſinuat, as to the 
diſcretion of the Judge, ot otherways the Law would not have ſaid: Two ot 
Three, but would have fixed the Number preciſely; whence it is moſt certain, 
thatin all Probation thereis an Arbitriment of Diſcretion, and that tho' this 
Arbitriment may be bounded by ſome Rules, yet the ultimat and true ſtan- 
dard of all Probation, is the ſatisfying Conviction of the Judge, according to 


his beſt deſerving. 


- Theſe things then premiſed. wiz. That a Proof may be ſufficient per indicia 
& preſumeptiones, the Application to the preſent caſe is plain ; for where the 
Procurators for the Pannels would take off the Qualifications as ſeparatly in- 
concludent, and at beſt probable, it is clearly captious, it being certain that 
many indicia conjoyne and connected as in this caſe, may make a ſufficient 
evidence, and that here oe non proſunt ſingula, multa juvant ; And thus if firſt, 
the Probation, offered of the hoſtile invading the other Ship bythe Pan- 
nels ſhould be laid down, & thereto added the Chyrurgeons Declaration of o- 
ther Circumſtances, with all the other Qualifications in the Libel; they will 
certainly foree a Faith and full perſwaſion upon all rational Men, tho ſeparat- 
ly they cannot have that weight; one Witneſs proves not, yet two prove, and 
in ſome caſes two are ſcarce ſufficient, but three are beyond Exception; If then 
even in Witneſſes, there be a mutual and n the ſame muſt 
alſo be admitted in Preſumptions & indicia; So that upon the whole, the Pur- 
ſuer craves no more, than that every Man that hears this Libel, and ſhall hear 
its proof, lay himſelf fairly open without any prejudice to the light ariſin 
naturally from the Matter it ſelf and its Circumſtances, and the Proofs a 
Confirmations thereof, as they are ſet down in the Libel, and if he do not wil- 
fully reſiſt, he will certainly be ſatisfied to a full Conviction : There are in- 
deed hidden Crimes, and ſuch as are ſaid to be of difficil Probation; and the 
moſt attrocious (as Treaſon, Aſſaſſinations, Piracy, Forgery) are ordinarl y moſt 
hid; And Doctors ſay with reaſon, that there Preſumptions ought to be exa- 
mined acerrima indagine, but all this ſhould be far from impr any with 
the prejudice, as it a ſatisfying Evidence may not be found in theſe caſes 3 
And therefore ſince all pleaded by the Purſuer, is, that firſt his complex Pro- 
bation per teſtes & indicia may be fairly received. 2. That concurring and com- 
ing together they may be allowed their juſt Weight. And 3. That if that juſt 

eight, and the Evidence that attends it be ſatisfying, it may be held as con- 
cludent 5 Its clear as the Sun Light, that no Streatch is intended, but Juſtice 
fairly proſecute; and tho in this caſe of ſuch an extraordinary Crime, and 
where ſo much evidence appears, the Purſuer might even according to the Claim 
of Right, preſs the Supplement of Jonas, yet he contents himſelf to inſinuat, 
2 88 that 
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Evidence may other ways prevail. | © CH 1 
The fourth Particular is the additional Concluſion, but as to that Eoncluſi- 
on, it is ſo natural in it ſelf, and ſo well fortified by the Authority of Doctors, 
and ſo certain, not only in the caſe of Counterband, but even of other forbid- 
en Goods, that nothing needs be added: For ſince every Pirat is preſumed to 
have the Shipand all in it at his Command as his on, and ſince the Ship is cer- 
tainly the inſtrument, as well as the Goods are preſumed to be the effect of his 
Piracy, it follows naturally that the Confiſcation of both Ship and Goods ſhould 


be apart ofthe pains concluded. 
Is reſpelt᷑ whereof, &c. 


1 r 
t hat tho this may be both juſt and neceſſary, yet he is hopeful the foree of his 


? 


Follows the Laws ant ſome other Quotati- 
ons uſed in the Debate. | 


I. 2. F.2. Ejuſdem quoqʒ Principis extat reſcriptum ad Valerium verum de 
excutienda fide teſtium, in hæc verba: Que argument a ad quem modum proban- 
dle eujque rei ſuſſici ant, nullo certo modo ſatis 2 ſicut non ſemper, ita 12 

fine publicis monumentis cujuſque rei veritas deprehendi tur, alias numerus teſtium ali- 
as geit, & aucłoritac, alias veluti conſentiens fama confirmat rei de qua quæritur 
fidem, hoc ergo ſolum tibi reſcribere poſſum ſummatime, non utique ad unam probationis 
ſpeciem cognitionem ſtatin: alligari debere, ſed ex ſententia animi tui, te 4ſtimare 
oportere, quid aut credas haud parum probatum tibi opinaris. 
wy 5 84 C. ad Legem Corneliam de falſis, ubi falſi examen inciderit, tune 
acerrima fiat indago argumentis, teſtibus, ſcripturarum collatione, aliiſq; ve- 
Kigiis veritatis: Nec accuſatori tantum quæſtio incumbat, nec probationis ei 
tota neceſſitas indicatur : Sed inter utramq; perſonam fit Judex medius: nec 
ulla interlocutione divulget quæ ſentiat : ſed tanquam ad imitationem relatio- 
nis, quæ ſolum audiendi mandat officium, præbeat notionem : poſtrema ſen- 
tentia, quid fibi liqueat, proditurus. 

Mathzus de Criminibus lib. 48. dig. tit. 15. deprobationibus pag. 675. Itaque 
fi cum uno illo teſte nulla concurrant argumenta, nequaquam audiendus erit, 
ſed cum Paulo dicendum in lege dus 30 d. de teſtam. tut. non jus deficit ſed 
probatio. At ſi argumenta alia concurrant, audiendus: non enim neceſſe eſt 
unum crimen, uno & eo probationis genere oſtendi, veluti teſtibus tantum vel 
tabulis, vel argumentis: poſſunt & diverſa genera ita conjungi, ut quæ x7, — 
non nocerent, ea univerſa tanquam grando reum opprimant l. 3d. f. 3d eju 
2 de teſtib, hoc eſt quod aliis verbis dicitur plures probationes imperfectas poſ- 

e conjungi. | 

Gal. 607 66. Nume.12. pag. 416. & regulariter Teſtes ſingulares plenam fidem 
faciunt, quando aliquid in genere probandum eſt, puta Titmar eſſe infamem aut 
furioſum quo licet ſingulares ſint reſpectu actuum, tamen ſi ratione finis conveni- 
ant integre probant. | Ya 

It may be eaſily granted, that regulariter indicia debent eſſe indubitata ad con- 
demmandum reum, hut at that fame time, it muſt likeways be owned, that 
there are Crimes excepted from the Rule, by the general Opinion of the Do&- 
ors, ſuch as crimen laſa wajeſtatis & crimen aſſaſſenis, of which laſt ſort the Crime 
of Piracy is the moſt attrocious : And therefore Ginrbe in Conſil. 22. Num. 13. 
ſaith, ſed aſſalſinii qualites homicidio adjeFa novam conſtituit delicti nn 
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Num. 17. in aſſaſſinio omni a procedant que in criminibus exceptis, and Num. 18; 
Aſſaſſumis crimen ob illins atrocitate m enormitatem agquiparatur criming leſa majeſta- 
tis, and then Num. 22. he concludes, that in probatione afſaſſinis probabilla 72 
ciunt argumenta, and Maſcard de probationibrs. conclul. 1228. Num. 77. in cri- 
hnine aſſaſſinii probabilibus argusveint is probars poteſt. and Num. 78, 79, 80, and 
83. he names the other atrocious Crimes, here the like Probation is ſufficient, 
and in that ſame Concluſion, Num. 31. Quod ex multit indiciit fu junctis 
—— plena probatio etiam ad quem cri minaliter condemnandum. And Quzſt, 8, 
Num. 8. Frobatio per evident iam omnibus eſt potentior, & inter omnes ejus gencris 
major eſt illa, qua fit per teſtes de viſe. And Conclut. 831. Num. 4. Frobatis 
conjeFuras & indicia in his que * (or ſunt probatu, & clandeſtine committuntur, 
babentur pro evidenti, & clara probatione. = 4 ah RTE 
Catpzovius Qweſt. 123. Num. 37. Secus tamen res ſe habet ſi plura indicia con- 
currant & conjunFim reum aegravent, quorum unumquodq; per teſtem ſingu lauen 
probetur, nam una preſumptio aliam juvat, plurimaq; indicia conjund a fidem fuciunt᷑ 
And in the Tryal of Joh» Swintoux for murdering of his Wife, there was no 
direct Proof by Witneſſes, but the Libel being qualified, the proof was by a young 
Girle of 14 or 15 years, who left 7ohn Swintoun & his Wife alone in the Houſe, & 


— 


4 


went to the Smiths Shop to enquire for Letters, but returning found the Door 
ſuut, and therefore went away for a little ſpace, and then coming back and 
knocking, her Maſter opened, and ſhe perceived ſome red, like Blood upon his 
Shocs; and when ſhe came in, ſhe found her Miſtreſs dead in the Spence, 
which was all ſhe could fay; and then another Man declared, that he ſaw 
ohn Swintoun go from his Houſe to aStank, and there waſh his Shoes; which 
is being joyned with the proofs of their ill agreement, and frequent quar- 
rellings of before, did determine the Aſſize; and tho it was ſtifly objected, that 
in the mouth of 2 or 3 Witneſſes, every thing ſhould be eſtabliſhed, and that 
in the foreſaid caſe,thete was no direct Witnes at all, far leſs two or three; And 
that even the foreſaid Circumſtances were only proven by ſingle Witneſſes, yet 
the Aſſize found that Evidence in the Preſumptions and Irdicia laid together, 
that they brought in their Verdict proven, and John Swintour thereafter con- 
feſſed, and was executed. e e 4 n | 
And in effect, unleſs that Iudicia and Preſumptions be ſuſtained, and even 
ſingle Witneſſes for proving theſe ſeveral Preſumptions and Indicia, which is 
called a cumulative Probation, when all the Witneſſes and Teſtimonies concur 
in idem crimen & ad eundeme finem, Crimes, and theſe the moſt atrocious would 
eſcape unpuniſhed. 2 | 8 8. | | 
And therefore upon the whole, it is moſt certain, when Preſi umptions, Qua- 
lifiations and Indicia concur and make a full perſwaſive Evidence, the Probati- 
on ſhould be held for as fully ſufficient, as the moſt direct Witneſſes, ſince all 
that the Witneſſes can do, is only to make full Faith in the matter, which may 
be otherwiſe ſupplyed as ſaid is. | ny os | 
As to the Additional Conclufion, it may be noticed, that Molloy de jure Me- 
ritimo lib. 1. Cap-4.F. 19. pag. 60. faith, That when a Merchant procutes Let- 
S Mar pd N pete delivers the Commiſſion to perſons to en- 
your a ſatisfaction, if ons commit Piracy, the Veſſel is ſoreſeited 
without Controverſy. Ar K 4 : 3 
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IN FORMATION 


ain Tho as Green Commander of the Worceſter, Captain Jobs Made 
180 Mate, and others. 


Agdinſt 
Mr. Alexander Figgins Advocat, Procurator-fiſcal of the High Court of Ad- 
mirality. 


HE ſaids Captain Thomas Green, n Joby Male, and others be- 
longing - the Ship called the Worceſter, being ued at the inſtance 
ie aid Mr. ggis Procurator-fiſcal before the He Court of Admirality, 
and the Lords 2 appointed by the Privy Coun of for the Crimes of Pira- 
9 Nobberie and Miter. conform to two criminal Indi&ments, raiſed at the 
inſtanceof the {aid Fiſcal : The caſe bei fully rn ead before the Honourable 
Judges of g and the Lords Aſſeſſors, both the Accuſer and Accu- 
ſed were ordained, ſeverally to inform, as uſe is in ſuch caſes. 
The Criminal indicmende being holden as te ee which coincide both 
35 to the Aer and media concludends, and denyed, it is needleſs to re- 
preliminary Defences that were A poned, ſeing it ſeemed juſt tothe 
EET Court to repel the fame, therefore the Panncls proceed ta 
their Defences, e en they were ordained to inform. Theſe areof two 


forts, 1. Dilaver, aud 2. T 

2 2 Ie waspropones le Carpenter, and others of the Pan- 
nels in ge Be Tent with pK they coul not he pue to e 
unleſs the Captain Hitnfelf were firſt t infiſted a gainſt, becauſe They bein 

Crew, and under his Command, they could aot be charged with any aa Fr 
done by them unlefs he were firſt tryed. 

It was anſwered for the Purſuer, That the Crew were not conveened for 2 
en Log muy acted by their Captain, and by them as his Crew ; But that 

corveened 1s apr and Partakets of the Crimes 1 ybelled, which 
eee 
an were a rged as being Socii, involy 
ther in one Crime, and ſo ever one ml anſwer for himſelf. 

It was reptytd for the ſaid Kejgle, and the other Pannels with him, 
that the Pannets are Iybelled againſt as the Crow of the Worceſter, under the 
Command of Cap. TB. Hreen, & ck e Wn did attack a Ship, 
0 are here tybelled plices and Acceſories to the Crime 


ang, An RY Jour” o ** ee rf Law, che principal De- 


n y where the Captain was in We 
Fo 242 and ty the do err I 


= the 8 = England, Apen ſcribed by King Milli; 1d Cap- 
tain Thomas Green was cleathed with a Power, authorizing him to attack and 
ſuppreſs Pirats,which is a Military Power, and conſequently _ an Au- 
tharity and Command over the Crew «the Ship, to give ready Obedience in 
all theſe Matters, ſo that the poor Pannels whoare of the Crew, have all rea- 
ſon inthe world to contend, that the Captain, whoſe Actings in theſe Mat- 
ters they conld hardly well debate, ſhould firſt paſs the Tryal upon the * 


7 (_ 23 - | | 
alledged, who might by vertue of his Commiſion and otherways exculpat 


and defend himſelf againſt the Crimes libelled, and conſequently all the Crew 
that were in Subjection under him. This Defenee the Pannels might perhaps 
plead toa further Extent to abſolve them intirely ; but at preſent they con- 
ceive it can hardly be denyed, the Captain ſhould firſt undergo the Tryal: 
And there is a great difference betwixt Sacii crimirit, which are either inde- 
pendent upon one another; Or if aſſociat under one Head, as Banditi, 
and Pirats uſually are, which is an illegal and unwarrantahle Authority taken 
up, and perſons acculed as ſacii crixizig, who by legal Authority are ſubject- 
ed to the Command of others; In which caſe, if the perſon truſted with the 


emption from the puniſhment of the Tranſgreſlion, at leaſt it ſhould have this. 
Effect, that the Head and Chiſtain ſhould be obliged firſt to his Defence, 
which it is hoped the honourable Judges will find juſt and reaſonable, = 
The other dilator Defence propoled for the Captain, and others in the ſe. 
cond Lybel, was; That whereas Job» Reynolds ſecond Mate, was conveened 


and pannelled with him 5 As alſo ſome others as ſocii criminit, whom the 


Captain and other Pannels had cited as Witneſlcs in their Exculpation, it was 
both ordinary, and abſolutely neceſlar, that theſe perſons ſo cited for Exculpa- 
tion, ſhould be firſt tryed, to the end, that being purged of the Imputation 
of any Crimes they might be capable to be Witneiles, for proving the Defen- 
ces of Exculpation that the Captain and the other Pannels did propoſe, and 


inſiſt upon, for the Vindication of their Innocency. 


neſſes were included in one Lybel, of 222 deprive the Actors of their 
Defences, the Actors might, and were all 

hom they intended to ule as Witnelles z But they at the ſame time, they were 
obliged to propoſe a ground of Exaulpation for them, and fo cave, that they 
anight be ſirſt eryed upon the forglaid Ground, otherways they could not with- 


ont ſuch a ſpecial Condeſcendance intervert the Form of Tryal, and there 


could be nothing more graundleſs, teud ing to elide all Criminal Proceedi 
againſt Complices of the ſame Crimes, than to allow any of them at randum to 
crave others to be firſttryed, and ſo the Tryal to proceed of one fingle Perſon 
2 7 — the true oy gp nc wt 12 the, uer in- 
ſiſt againſt as he pleaſes, either fingle or joyatly. unleſs ſome Speci 
alit Te alledged, why the Tryal of one ſhould W before the Tryal Es. 
, it never was nor could be leſt to the Arbitriment of the Pannels; and 
chereſore umleſo the Captain ill offer e that Reynolds and others whom 
whey would have firſt tryed, were alili, their arbitrary Demand of having 
them tryed in the firſt place, without any Reaſon, cannot be regarded. 
It was anſwered for the Captain and the other Pannels, that their Demand 
upon this Point, was moſt conſonent co Reaſon, Law and Form in Criminal 
Procedures; that Exculpation, which tends to the proof of Innocence and 
freedom fromGuilt, was maſt favourable; becauſe it is (till preſumed till the 
Crime be proved: And:theretpre it i, that Wirneſſes who are not regulur- 
1y admitred for proving of a (Grime, becauſę of {ome Exception, will be al- 
Jowed-4o prove'the Daſendem Ianecenec. And upon this account it is, that 
Toveral things in Form arcocmitted in Bxculpation, aud there is nothing more 
material. for defence of perſons aceuſed, 12 the Proſecutor, who ordinar- 
:1y is-prejudged and prepoſſeſt, no guard againſt all the indirect Methods 
that may be taken by the Purſuer, toigreclude the Accuſed from the uſual 
Mantis of proving of their Deſences, than what is now demanded. And fince 


none en be more oper Witucilcs far proving 2 Pannels Defence, as for in- 
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Authority has tranſgreſſed or abuſed it ; if it docs not plead an abſolute Ex- 


It was anſwered for theFiſcal, That he owned, when both Actors and Wit- - 
ed to condeſcend upon thoſe” 


_ 
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the Fiſcal, that he has indicted the Witn 


à violent Purſuer might in ſuch a caſe, of deſign to preclude the Pannel from 


his Defence, cite thoſe preſent as acceſſory: Upon which account it is, that 


both Reaſon and Law provides, that if the Pannel does offer to prove a rele- 


vant Defence, by the ſocii criminis accuſed with him, the Purſuer muſt neceſ- 
ſarly firſt proceed to the Tryal of theſe ſorii, who otherways would have been 
led as habile Witneſſes ; To the end, that being purged, they may be yet ha- 
bile. This is ſo plain in Reaſon, and has been lookt upon as the conſtant 
Practice in all Criminal Procedures in the Juſticiary Courts of Scotland; That 


it is admired the Fiſcal ſhoyld make any oppoſition to it. 4 
© He fo far owns in his Pleading, that it is Form and Juſt upon the Matter 


but would ſhift it in this particular Caſe, unleſs the Pannels would alledge and 


found upon a particular Ground of Exculpation, and offer to prove and in- 


ſtrut the fame, as that the Socii cited as Witneſſes were alibi: But this is 
altogether without Foundation. For in all Criminal Proſecutions, the Accuſed 
are not put to prove their Defences,  beeaule the denying of the Libel, is a 
Defence ſufficient of it (elf, and if the Libel be not proven, the Pannel goes 
free by the Rule AGore non probante abſolvitur rews. So that when there are 
Perſons accuſed as Socii Criminzs, who might be very habile Witneſſes for 
Exculpating the reſt, if they did not ly under the Imputation, when their 
Tryal is firſt required, that they my be purged of the Imputation, there is no 
neceſlity to propone for them any ſpecial Defence eliding the Libel ; ſeing 
theit very denial of the Libel is enough, and their Innocence is preſumed ex. 

cept Guilt be proven. And if the Filcal will have the Captain and the other 
Pannels to condeſcend upon what Ground the other Socii cited as Witneſſes 
ſhould be acquitedz they need ſay nomore, but that they ought to be acquited, 
becauſe the Libel is not true. And is there not the ſame reaſon to acquit Pan- 
nels, becauſe the Lybel is not proven ? and conſequently to render them 
habile Witneſſes for other Perſons accuſed, as if the ſaids Perſons were acquited 


upon a Defence proponed cliding the Libel, whereby it plainly appears the 


Anſwer given is ſtrained, and does mightily increaſe the Suſpicion againſt 
es cited by the Captain and the 

other Perſons in their Exculpation, of purpoſe to preclude them from their 
means of Defence, and the rather that the Pannels appeal tothe Honourable 
Judges, ifit was not owned by the Purſuer in the Debate, that Mr. Reynolds 
was a Shore at the time ofthe pretended attacque, beſides that the Libel bears 
the Chyrurgeon & others of the Crew were a Shore the time' of the pretended 
Action, which frees the Pannels of all Calumny. There can be innumerable 
inſtances given before the High Court of Juſticiary in Criminal matters, That 
where there are ſeveral Complices indicted, if any of them have grounds of 
Exculpation, which they can prove by others . of the Pannels, their Tryal 
proceeds ſirſt: This is plainly aſſerted as unconteſted by Sir George nie, 
in his Book of the Laws and Cuſtoms of Scotland in matters Criminal, 7ze. 
cul. | Par. 9. nor does he make any diſtin&ion, or Ar that any 
[one Defence ſhould be condeſcended upon for purging Socii Criminis, to 
render them habile Witneſſes. The Rule is plain in the proſecution of Delicts 
before Civil Courts, in order to repair Damnages, that if more perſons be 
Cited as Co rei ejuſdem delicti, and that ſome of them are neceſſary Witneſſes for 
proving the Defences proponed for others ; the proof muſt firſt proceed againſt 
theſe. And ſo was it found by the Lords of Seſſion, the 24 February 1663. 
5 ackartney againſt Irving: Much more ought it to be in Criminal Caſes ; 
As lately in Caſe of Roſs of Auchnacloich againſt Captain Morro before the 
Lords of Juſticiary. Nor is there any inconvenience from what is alleadged, 
that this ſhoyld tend to elude all Criminal proceedings againſt Complices, and 
; occaſion the lengthening out of the Tryal to — one ſingle perſon nor 
, | anot 
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concerns the Life of Man, fo the Pannels do not propone this preliniinat 
Defence, to protract or delay the Tryal, and therefore are fatisfied- that — 
only Reynolds, but the others Socii indicted, who are likewiſe Cited in their 
Exculpation, go to the Tryal at one and the ſame time. The Captain and o- 
ther Pannels with him do plainly argue thus; Either Reynolds and the other per- 
ſons cited in the Exculpationare guilty or not: If they be guilty, it ought to 
de found ſo, for till that be, they are preſumed innocent: I not guilty, what 
Law or Reaſon is there to preclude them from being Witneſſes for the Captain 
and the other Pannels defence? Or what Law is there that can oblige them 
to condeſcend upon, and propone a particular Defence eliding the Libel,when 
the Lybel is not owned to be true, and that the Pannels have all denyed the 
| fame? So it is hoped the Honourable Judges, and Lords Aſſeſſors will not 
preclude them from the ordinary Priviledge which hitherto has not been de» 
nyed to any Panfiel. * - | 

For if this were allowed, a violent Purſuer might prevent Probation, and 
render it impracticable. For ſuppoſe one Man kill another in Self-defence,two 
Gentlemen walking can teſtifie this; But to prevent the Probation of inculpate 
tutela they are cited as Parties; and they can prove by other two perſons 
at a greater diſtance their alibi, which when the Purſuer gets notice of, they 
are made Parties alſo; and ſo in 1 So that the ſaid violent Purſuer 
might prevent all Probation, if the Defender were obliged to alledge alibi for 
the Witneſſes of his Exculpation. | 


The peremptory Defences proponed for the 
whole Pannels in both Lybels, as totally 
excluding the ſame as Irrelevant, are as 


/ ollows 4 


1. Hat the Libel was irrelevant, as being general and indefinite, not 


condeſcending upon the Name, Deſignation, or any other Sign or 
Evidence, by which the Ship alledged to be ſeized might be particu- 
larly diſtinguiſhed, nor yet the perſons Names alledged to be murdered, or to 
whom the Ship and Goods robbed did belong; Which ſeemed to be abſolut- 
ly neceſſar in all ſuch Criminal Indictments, not only as a Requiſite in F 
but in Equity and Reaſon, without which perſons accuſed ſhould be in great 
Hazard general and indefinite Lybels, and precluded from their Means 
of Defence, which otherways are obvious, when the Accuſation is certain, ſpe- 
cial, and pointed. - | 
It was anſwered by the Purſuer, That he had lybelled alſe definitely and 
dolly as the thing would allow, for it being lybelled that the Pannels did 
without any lawful Cauſe or Warrant attacque a Ship ſailed by her own Crew, 
and having herown Cargo Aboard, and that they over-maſtered the Ship in 
an hoſtile manner, and robbed the Goods: Theſe were certain Crimes mani- 
feſt in themſelves, and ifthePannels ated them in ſuch a manner, as to deſtroy 
the Ship and the Men, and imbazled the Cargo, ſo as no further knowledge 
could be had thereof, it was only an Aggra vation of the Crime, and could not 
hinder the Accuſation to proceed; Not was any Condeſcendance here neceſſary 
tor Exculpation, for of whatever Deſignation the Ship was, and whatever the 
Men and Goods were, yet the Crime was till the ſame, and that it was known 
; G in 
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another; For as no time is tobe grudged in tlie inquiry of ſuch Matters which 
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in our Fractire, Robberies and Depredations are ſuſtained, albcit neither the 
Quality of the Goods nor Owners be condeſcended upon, and in effect the 
23 Pannels Defence of Indeſinitneſs is ſuch, that if in the Road of Leith before 
i | hundreds of Spectators, one Ship ſhould 1nvade another, deſtroy her Men, ſeize 
£ her Goods, and fink tlie Veſlel;, whereby none of all thele could be condeſcen- 
ded upon, there could be no Criminal Libel-upon it, becauſe of the Defence of 
Indefinitneſs, which were moſt abſurd.  _ vet 
It wasreplycd for the Pannels, That what was ſaid. did not take off the Ob- 
zelda em of the indeſinitneſs of the Lybel, which by our Form and Law can be 
che ground of no criminal Accuſation, tor in all ſuch Procedures, debet conſtare 
decorpore deliffi ; That is, that ſuch a Ship is taken by Piracy, ſuch Men are 
murdered, and the like; It is inconſiſtent with the Nature of a Criminal Ac- 
cuſation, that Men ſhould be alledged to be murdered, Ships ſeized, and theſe 
not condeſcended upon, and by our conſtant Practice it is ſo required: Nor 
can it beinſtanced, that ever any ſuch indefinite Lybel was ſuſtained ; There 
are no Queſtiotis whatſomever that are more nice, than theſe concerning the 
Life of Man; And therefore Eee Cook, 7 Rep. Calvins Caſe obſerves, 
that an Indictment ſhould be curioully and certainly penned, and the 
old Books of the Majeſtie, requires ſeveral things to be ſpecially expreſt, as the 
Names of the Parties, Day, Year, Place, Cauſe of Complaint and Damnage ; 
And as it is neceſſary in Form, ſo this Form has heen founded upon juſt Reaſon, 
for otherways theſe Inconveniencies ſhould plainly follow from general and in- 
definite Libels. Kit | 5 

Firſt, A perſon indefinitly accuſed of a Crime, as for Example, of Murder, 
without expreſſing the perſon alledged to be murdered, can never be ſafe from 
any Abſolution or Acquitment in Courts, for how can he oppone his Sentence 
Abſolviture to a ſpecial Accuſation that afterwards may beraiſed, ſeing he can- 
not make the one meet the other: And if Captain Green and the other Pan- 
nels ſhall be now aſſoilzied, this ſhould not be a good Defence to them, neither 
in Scotland nor England, if they ſhould be afterwards criminally purſued, for 
attacquing a Ship, and murdering of Men ſpecially condeſcended upon, becauſe 
it is not clear, that the preſent Indictment as drawn, did concern theſe ſpeci- 
al Accuſations z and therefore Accuſations of that nature ſhould be ſo ſ __ 
as that afterwards the accuſed be not brought to any farther diſturbance, 
2 The Reaſon why ſuch Accuſations ſhould be ſpecial and definite, is, That 
the Pannels be not precluded from the obvious Detences, that tend to elide the 
Libel; as here in this Caſe, if the Libel were ſpecial and circumſtantiat, and 

| ſome Deſignation given of the Ship and Crew, it might be in their power to 
prove the obvious Defence, that ſuch a Ship was at the time lybelled, in ſuch 
another part of the World, that ſuch a Ship was either caſt away by Storm, or 
taken by Pirats in ſuch a place, or that the Ship is yet extant, and the Crew 
alive: From all which the Pannels are precluded by a general and indefinit 
Lybel ; And therefore Law has fixed the Forms in theſe Caſes, that ſuch Ac- 
cuſations be not vagrant and looſe. 

It will not be denyed, but that the Time and Place muſt be expreſt,and the 
ſame parity of Reaſon obliges toa ſpecial Condeſcendance of the Party injured, 
Damnage ſuſtained as relating to ſuch particular Perſons: And the above-cited 

Sir George Mackenzie in his Title of Lybels and the Forms thereof, does ſet 
down, that if the Defender crave the Purſuer to expreſs the Day, becauſe he offers 
to prove alibi, then the Judge ſhould force the Purſuer to expreſs the Day, or elſe 
the Defender would be precluded from proving his Innocence: The ſame Reaſon 
is, that the Purſuer here ſhould be particular, as to the Ship alledged to be 
ſeized, & c. Becauſe the Pannel might offer to prove that that Ship was alibi at 

the time; and many more Defences ariſe from the condeſcending upon the 
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ces delicti, than from the Circumſtance of either Time or Place; And this 
is not laid down conditionally, that theſe are not the Requiſites of a Crinii- 
nal Indictment, except firſt the accuſed propone their Defente, verbi gratis 
Alil but it is laid down as a Rule, that theſe are the Requiſites of all Crimi 
Lybels; and the Reaſon given, is, That the Pannels be not precluded from 
their Defences: So that it is not more noticed, whether in this or that pat- 
ticular caſe this Defect is prejudicial, becauſe — has firſt introduced the 
Form, and then this Form turns to be a Law in all ſuch caſes; And the fore- 
cited Sir George Mackenzie in the ſame Paragraph, thinks it ſo far a Requiſite 
of a Criminal Lybel, that the Crime ſhould be particularly ſubſumed, that he 
brings it as an Argument why it ſhould be fo, that it is declared by the 148 
AZ. Parl. 12. K. Ja. 6. That a Lybel bearing common regrating, or fore- 
falling in the general ſhall be relevant, without condeſcending on the time or 
way of cominitting the ſame: And homey 3 ſeing this — an Act 
diſpenſing with the regular way, exceptio firmat regul am in non exteptzs : And hence 
it Tie Sod — that — purſuer has libelled as dedaltely and _T 
as he could in the preſent matter: For better an inconvenience ſhould be ſuf- 
fered in a Particular caſe, than that a dangerous preparative be laid down, of 
admitting indefinite and general criminal Libels, whereby 5 Pannels may 
be precluded from their Means of Defence, and this will ſerve to obviat tlie 
Argument drawn from a very infeaſible chance ſuppoſed to fall out in the 
Road of Leith, which as proponed, will likewiſe be otherways circumſtantia- 
ted as to a poſitive Probation,and not founded upon Conjectures and Preſunt: 
ions, as this caſe is: Nor can the Fiſcal altogether excuſe his indefinite Libel; 
Ling the means was not wanting of his coming to the knowledge of the Ship, 
if it be true what is libelled, ſeing the Ship was not ſunk, but Sold to a par- 
ticular Perſon, and by ſome evidence of the Ship, the Crew might likeways 
have been known, | 
2: As Lawand Form requite ſuch Libels to be definite and ſpecial, ſo more 
eſpecially in this caſe, becauſe Captain Green was clothed with a Commiſſion 
under the broad Seal of Exgland, which impowered him to act in hoſtility 
againſt all Pirats; and therefore a general and indefinite Libel, upon attacking 
and ſcizing a Ship in this caſe, would ſeem very improper ; for the Preſumption 
muſt run in his favours, that if any actsof Hoſtility weredone by him, they muſt be 
preſumed to have been done in proſecution of his Commiſſion: This is not pled 
as a ſeparat Deſence to elide tlie Libel, nor is it pled to have given him full liberty 
to have ranged impunè, but as a ſpeciality in his caſe, that as it is a Defe& in 
all Criminal Libels to be general and indefinite, ſo much more in this Libel, 
he being clothed with a Commiſſion, and having power to aſſail: And there- 
tore, the Preſumption runs in his favour, _— the particular Ship were 
condeſcended upon, known to be a Merchant and Trading Ship, and conſe, 
quently, he out of his Duty in attacking the ſame :' And therefore it is frivolons 
to object, that the Commiſſion obliged him to keep a particular journal, of 
whatſoever Veſſel he ſhould attack hoſtilely, ſeing the attacking ofany Veſſel 
whatſoever is denied, and the Argument from the Commiſſion, only preſſed, 
to this end, that no indefinite Libel of attacking of Ships, is relevant a gainſt 
a Perſon clothed witha == to attack in certain caſes, and which the Accu- 
ſer was ſo far convinced of, that for ſupplying that defect in his Libel, he in 
his Pleading and Information, is pleaſed to condeſcend upon this ſpecial Qua- 
lification and mark ofthe Ship attacked, that ſhe was a free Ship, which there- 
fore he is obliged to prove. z 
The Purſuer was at the pains to Defend his Lybels from an Objection, asif 
they had wanted time and place 5 The Pannels did indeed conjoyn this with 
the other, That as the deternuning = time and place ſeemeth to be abſolutely 
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. Tequiſitez . ys che con nce upon the r ea. and 
Dal nations of the Ship and Perſon, both being equally and neceflaridy re- 
quired, Pannels/be not precluded. from their juſt Defences. the 
time Ly comprehending the ſpace of four Moneths, being too indefiaie, 
it is likeways.xcaſonablein ſach a Caſe; that the Accuſer ſhould be more ſpecial, 
1 25 the Pannels humbly remit to the Honourable Admiral, and Lords 
The ſecond peremptor Defence proponed for the Pannels, was, That this 
being a Lybel founded upon ſeveral Qualifications and Preſumptions, the ſame 
was no ways relevant to infer the Concluſion of the Lybel; a proof of Crimes 
from Prelumptions is very hazardous, and hence it is, that ſome Forraign Na- 
tions do not condemn to Death upon indicia, but makes them only ground to 
put to the Quæſtion: And very many Lawyers are of Opinion, that the ordinary 
pain of Death is not to be inflicted upon a proof ariſing from indicia, tho 
never ſo pregnant: Of this Opinion is Pharinacivz a great Criminaliſt, and 
ſeveral others, and ſo is Branemams ad l. alt. cod. de prob. Sf 


mentis, vel tndiciis ad 
it will plainly appe 
are not ſuch indicia, as that excellent Conſtitution requires, indubit ata, 4+ 
perti/ſama, luce elariora. There mult always a difference be made; ſome have a 
probable ſhew, and incline the mind of the Judge, and yet cannot go the 
length of a full proof, J. 5. in principio Pand. de penis Sed nec de 
ſaſpicionibus debere aliquem dammare, ſutins enim eſt impunitum ne en een 
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place, where conftat de | delicti, uſe this helps to ſuſtain the pre- 
ſumption, and — — the indicia their juſt Weight; But theſe in ſuch a 
caſe as this, «bi nom conſtat de corpore delicti, are hardly receivable, ſeing they 
want to be applyed to a particular Crime. 

This ſo neceſſar a Qualification of a Criminal Lybel, #t conſtet de corpore 
dlelidi, the Purſuer indeavoured to evade, by diſtinguiſning betwixt Crimes, 
that are cum efed permanente, and ſuch that have no permanent effects. In 
the Firſt, the corpus dlelidti was neceſſary, not in the latter, and therefore 
ſubſumes, that in the Caſes Lybelled, there could be no permanent effectz, 
becauſe all are Lybelled to be deſtroyed, and put ont of reach : But plainly this 
diſtinction is againſt the Purſuer, becauſe certainly Piracy, Robbery and 
Murder are ſuch Crimes as have permanent effects. By the corpus delifti, is 
not meant, that the ſubject of the Crime muſt be ſo extant, as to fall under the 
ſenſes, but that the loſs ſuſtained is felt and known; as for Example, in the 
Crime of Murder, tho the Body cannot be reached, yet the particular loſs is 
known: It is nottour the Queen wants a Subject, Friends want a Relation 
whom they can point out; in Piracy and Ro Merchants want their Ship 
and Goods, ſo that the loſs is felt and known, tho de facto the ſubject cannot 
be pointed out, whereas in this caſe, no ſuch particular evidences can be gi- 
ven, none can complain of any particular loſs, either Queen or Subject, and 


 , this is the true meaning of what is corpus delicki, and whatever be the import 


of the Objection againſt the Lybel, yet it is certain,toalledge Qualiſications a8 
the proof of a Crime, ab; nom conſtat de corpore dilicki, —— 
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And granting, as the purſuer does further contend, that he has Lybelletl a 
corpws deligs, in ſo far as, he has lybelled a Criminal Fact and Deed of Piracy, 
Robbery and Murder, which till being general, is not that corpus delicti that 
Law requires: Yet it was never heard, nor can thete be any Lawyer whats 
ſomever adduced, that owns the corpus delicti, can be made out by prelumpti= 
ons and qualifications : When once it is known, that a Crime is 8 
it may be owned, that indicia indubitata, ſuch as Law requires, may be a groun; 
tofix the guilt upon particular perſons, becauſe thete, the certainty ofa Crime 
committed, does inforce and give weight to the preſumptions adduted ; but . 
when it is not known that a Crime is committed, and that this is firſt to be 
made out, it is poſitively contended, this cannot be but by a poſitive proba- 
tion of concurring habile Witneſſes ; for preſumptions may be apt to fix a 
Guilt quando conſtat de corpore deli#3, or that the fact was done, But not 
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In the 34 plate, The preſumptions lybelled, are very far frbm being of that 
nature, as to he concluding to a conviction, and of that certaintie and clear- 
neſs as Law requires al) probations in Criminals ſhould be infallible, and 
certain, and if there be any meaning put upon preſumptions founded upon, 
for proving a Crime, other than to infer a Crime, that is to be laid hold up- 
on according to the manifeſt principles of Law and Humanitie :, Now the 
Qualifications lybelled are either ſuch as not only can bear an obvious ſenſe 
different from what is impoſed, but even a probable one, of ſuch as are vagrant 
expreſſions and hear - ſays, importing little or nothing, and cannot be applyed 
tothe Crimes lybelled. C | | 1 

1. The Chyrurgeon his having heard Shooting at a diſtance, while in the 
mean time he ſaw no Ingagement, can eaſily be applyed, eitlier to Shooting 
from other Ships, or Shooting upon Salutation, &. bates nt» 

2. That he did ſee the Worceſter riding in her Birth, and another Ship, as it 
were, towed to her Stern; 1. It is only conjecture, being at ſuch a diſtance, 
2; It is improbable, betauſe it is not the ordinary way, and hazards the Ship's - 
falling foul of one another. And 3. It is very uſual for two Ships to Ride 
near to One another in ſuch common Roads, - which might be a gtound to the. 
Chyrurgeon s miſtakeat ſuch a diſtance. [Pa Cog, 1 

3. That he did fee the Goods lying Lumbered upon the Deck when he 
came Aboard, Firſt, It is uſual in Coaſt- Trading, that the Goods are brought 
by Sloops, and ſo laid upon the Deck till they be ſtowed. 2. This might 
be occaſioned by the Ship's drawing Water. And to what concerns the word 
Busbing, and bringing Water from the Shore, it is taken notice of inthe Excul- 


tion. | t 2507200), 
4. That when the Doctor inquired what was the occaſion of: % Gods 
lying in confuſion, Captain Madder ſhould have anſwered, Damm you, &cc. 
might proceed from the faid Captain Madder's being in a paſſion, and con- 
E for the Goods being Damnaged, and a Tarpallion temper very uſual \ 


ED er ao eas AE 
5. That the Chyrurgeon did dreſs two wounded Men, firſt, one is Dead, 
another is not named in the Lybel, and the Black, as' the other two alſo, 
might have got their Wounds by fighting among themſelves, which is not 
unuſual, and the rather that they appeared unwilling to tell the Chyrurgeon, 
of purpoſe to conceal their Quarrel from the Captain. Fog | 
6. As to what is alledged to have occurred betwixt the Doctor and the 
inguiſter, Firſt, It is only hear- ſay. In the ſecond place, there might be 
a Ship Sold to Cage Commodo, but not taken by Captain Green, andi it is 
improbable he would have bought any Ship taken by Piracy upon that 
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J. What isLybelled about Reynolds and his Siſter their miſſive Letters, is 
far from. being any Qualification. For Fr, Reynold: Letter isonly a Double. 
2. It is ſtrained to put ſuch a Gloſs * the expreſſion ( beſely - Confeſs ) 
to imply a Guilt, and a Guilt confeſſed, ſeing the words may very eaſily bear 
the meaning ofa falſe Accuſation, and is explained by a fl 
fon, That he would rather die Innocent, than Accuſe any Man falſely.z and 
in the beginning of the Letter, declares he knew nothing of the matter. 
8. What relates to Haine his Intercourſe with Anna Seton and others, are 
nothing but general and ambiguous Expreſſions, from which nothing can be 
thered of ' Crimes lybelled, and infers no more than that he was uſing forme 
atagems to gain his Miſtriſs. F . 8 
And as to the Expreſſion of the Wickedneſs committed Aboard their Ship, 
may eaſily relate to other Crimes which are but too frequent in ſuch Voyages. 
As alſo, as to what was done Aboard after the Ship was in the Harbour; and 
as to the lybelled Expreſſion uſed by Hains againſt Captain Mader, as the 
ſame is general and indefinit, relating to no particular Crime, fo this might 
ariſe from ſome particular Pike and prejudice againſt Captain Madder. As 
to what follows anent the condition of the Cargo, when the Committee 
of the Council Unloaded the Ship, it is ſufficiently taken off inthe Exculpati- 
on. 
| Lafily, As to what is lybelled anent the African Companies Seal, Fiſt, It 
ae pretended, -that the Company were in ule to give their — 
Ship whatſome ver Trading by their Commiſſion. 2. If any had caſually got 
the Seal, there are an hundred ways whereby the ſame might have come 
to the Worceſter Crew without Piracy. And 3. Ihe Seal found Aboard and 
which is lying in the Clerks hands, which has a Ship for its Creſt, might have 
given occaſion to this miſtake. | 
It being plain, that the Qualifications lybelled, are not of that import to 
ive a full Conviction, The Purſuers Argument adduced from the end of 
| Probation, which is to find out the Guilt, and convince of the Truth, may 
be plainly taken off, that there is no ſuch convincing proof, as can fully and 
certainly determine any Judge, but at moſt reſolves in a conjetturat Proof 
never to be admitted to take away the Life of Man. | 
The Purſuer allows, that if every one of the Circumſtances ſnhould be taken 
ſeparatly, they would not be ſufficient; but being taken jointly, and accor- 
ding to the ſeries of the thing, they amount to a full Proof and Conviction. 
an 1 is the nature 5 all —— Baa 2 to be dif- 
joyned, Quas now proſumt ſingula, multa juvant : uer likeways 
adduce 1 5 = Annie for a 1 Probation, to be ot this 
nature, that there needs not two concurring Witneſſes fbr every Circumſtance. 
In anſwer to which, the Pannels do ſtill plead, there is a great difference to 
be made betwixt Caſes where previoully conſtat de corpore delifi, and that 
preſumptions. are only fixed to find out the Guilty; and theſe cafes 
where in general a Crime is Lybelled, altho preſumptions may be admitted in 
the firſt, yet never in the other, as is already obſerved. a. In all Caſes, 
Preſumptians muſt be ſuch as leave no room to doubt, and muſt not only have 
a probability with them, but a — certainty, which does not give 
ground to Suſpicion, but plainly and firmly which certainly can» 
not be inferred from the Qualifications Lybelled, all which either can 2 


different conſtruction, or ſuch vagrant hear-ſays, and indefinit expreſſions, 2s 
amounts to no certain and ſpecial Crime. g. Such Preſumptions cannot be 
conjoyned, which particularly taken, are either of ſmall weight, or amoumm 
to very little, or that they can probably bear another ſenſe ray =. * of 
has been demonſtrat. And 4. As to the conjunction of a cumulative 


as 


* 12 * _ 
a 2 " _ N * ME — * - * 
4% * 3s TS 5 . = * ls, 7 a 7 4 4 ad rn. — E 
a * þ 4 1 "# l a 
= n 7 — * . — . o an - « 
* * aa * nat" l 4 * * 
C Ss» - wy N * * 
. 
, : 
1 
= 
1 | N 
= , = 9 
% ” 


eee, a Ct ne 29% D EE: ae. 
tion, there is a difference to be ws Ys Crimes that are continued, and 
where the Proof may be had from the Reiteration of the Acts, and theſe other 
Crimes which conſiſt only in Fact or Dees. 
In the firſt, a cumulative Probation may be admitted, as in a Libel of 
Bribery, one Witneſs may be admitted for one Fact, another for another, and 
ſo a third, which may conjoyn, altho there be not two concurring for every 
particular Fact, if there be other concurring Evidences and Arguments: But 
where there is one poſitive Fact libelled, this does not fo eafilyadmit of a cu- 
mulative Probation, eſpecially (which is always to be taken along) where the 
Crime is not ſpecified and determined as in this Caſe, and that the ipſum cor- 
pur deli is ſtill to be made out; So that the Texts of the Law, and Autho- 
rities made uſe of by the Purſuer may be eaſily cleared, that either they relate 
tocivil Caſes, as l. 3. Par. 2. digeſt. de teſtibus; Where there mult be a prefe- 
rence of a civil Right of the one tothe other : - Or if the Texts and Authori- 
ties relate to Crimes, the indicia allowed by them muſt. be. indubitata & luce cla- 
riore, and do preſuppoſe a Crime committed, and corpus deli#i, and tend only 
to fix the guilt ; And it is poſitively denyed, that there is any Law or Lawyers 
allowing any cumulative Probation to prove a Crime in general, uli non conſtat 
de deli#iz and this is a Speciality in the caſe of the preſent Pannels: And 
the over Judge, and Lords Aſſeſſors, are earneſtly intreated to conſider 
it, which does really diſtinguiſh them from the other Caſes mentioned by 
Lawyers ; All which relates to Delicts actually committed, and that the Pre- 
ſumptions deduced tend only to fix the Guilt : But when a Crime is alledged 
in general to be committed, and no ſpecial Condeſcendance upon what Sub- 
jet, upon whom, and againſt whom, Preſumptions there, are not ſufficient, 
without concurring habile Teſtimonies ; even ſuppoſing ſuch a general indeſi- 
nit Libel could be relevant, againſt which there are abundance of Arguments 
already given ; for unleſs a Fact be proven, even Confeſſion is not ſufficient 
to fix a Guilt, as muſt be acknowledged by all; much leſs Preſumptions except 
the Fact be once known. 


The Grounds of Exculpation. 


: \ S the Pannels are confident,that the Lords Judges will not find the Libels 


ſo general and ſo qualified, relevant to infer the Pains of Death; So, tor 
clearing their Innocence, they offer the Grounds of Exculpation follow- 
ing, which are either inſtantly inſtructed, or offered to be proven. 

And this may be laid down, which cannot be denyed, that preſumptio non 
delifi, excludit preſumptiones delicti, to which purpoſe. C ahr. Part.3. Q. 123. 
Num. 69. and inthe ſaine place, in dubio ſemper in mitiorem partem eſt preſumen- 
dam, where he cites multitudes of Lawyers. | . 
1. There is no reaſon to ſuſpect the Pannels of the Crimes libelled, being 
perſons of intire Fame, without any Imputation as to their antecedent Life. 

2. That they were under a Charter- party, commiſſionat to a Trading Voy- 
age, and inſurance made upon Ship and Cargo, which does remove all Suſ- 


of Piracy, ſeing ſuch does ordinarly affociat, and out- rig themſelves 
for that end. 


3. A ſtrong Argument of the Pannels Innocence as to Piracy, is, That they 
were upon their Voyage home-ward, tomake account to their Fraughters and 
Owners of their out-ward Cargo and Returns, of all which they have exact 
2 and Accompts, and upon their coming to Fræerſburgb, gave Advice 

their Owners of their Arrival, which was inſert in the oublick 1 Prints from 
London, as is uſual, and likewiſe —_ a Pacquet over Land from Frezerſbureh 

- | to 
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o the African Company in Scotland, from Mr. Innes their Correfpondent in the 
Ea 4. which is Ho to be ſuppoſed a Pirat would be intruſted with; 
Whereas, when ſuch turn Pirats, it is uſually for their own profite, and ſo not 
only rob others, but begin firſt with their Owners, and are not found to re- 
turn to make any ſuch Accompts, which is a ſtronger Proof of the Pannels In- 
nocency, than any Circumſtance libelled to the contrary. 3 

4. NMenocheus de preſumptionibus, lib. 5. Præſ. 59. Treating of the Preſumptions 
of Innocence, Jays down two very pregnant, Firſt, That if the guilty Perſon 
could flee, and did not, that very Preſumption waſhes away the Guilt : And 
gives account of a caſe out of Lucian de amicitia, that Antiphilus and Demetri- 
ur being accuſed of Sacriledge, were diſmiſſed by the Prator, becauſe when 
they could have fled, they did not. A Second, When the accuſed Party offers 
himſelf to the Judge, it is a ſtrong preſumption of his Innocence, ſince the — 
fear nothing, and the guilty have always the puniſhment before their Eyes. Both 
theſe favour the preſent Pannels, for the Rumour was ſpred, and came to their 
Ears ſome Weeks before they were impriſoned, and yet none of them offered 
to flee; and one Ballantine being at full Liberty amongſt his Friends the time 
of the Incarceration of the reſt, did of his own accord offer himſelf to Priſon. 

$. That the alledged Confeſſion made by the Chyrurgeon, muſt certainly 
labour under ſonie Miſtake 3 Becauſe, altho he mentions the Attack to have 
been at Callicut, and that he heard the Ship was ſold at Keilor,which are atleaſt 

Fitty Leagues diſtant, and altho he was Aboard all the time, yet he makes 
no mention how the Ship was brought along, or any thing relating to it. 

6. It is offered to be proven, that the Black whois alledged to be wounded 
in the Action, was not aboard 48 Hours before the Worceſter ſailed from the 

Coaſt of Malabar. And further, thatthe Black declared when he came aboard, 
that he got the Wound in his Arm by the Bite of a Sake. And further, it 
can be inſtructed by Chyrurgeons, that the Wound as it well appears, is more 


' probable to have been got that way than by Gun-ſhot. 
J. It is impoſſible a Piracy of that nature could have been committed upon 


the Coaſt of Malabar, and not certainly known in England long before the Ar- 
rival of the Ship; Such is the exact Correſpondence, eſpecially as to ſuch Mat- 
ters; nor could the Captain either have traded upon the Coaſt, or been received 
by the Factors and Governours there, if he had committed any ſuch Piracy; 
whereas itis offered to be proven, that after the time libelled, he 'was aſhore 
kindly Entertained, exchanging Letters with the Governour of Anjango, and 
had Inſtructions and Recommendations from thence to the Governour of Fore- 
William upon the Coaſt of Bengall, whither he was obliged to go for Re- fitting 
his Ship, and ſtopping the Lake, which he could not conveniently do at Mala. 
— becauſe of = want of Timber, Cordage and Money to be taken up upon 
ttomrie. ES, AY 
8. It was aſſerted by the Fiſcal in the Time of the Tryal, that the Action 
laſted two days and a half, which.is a moſt improbable Storie, for either the 
Night would have ſeparated,or the Ship attacked might rather have run aſhore, 
than — ies * _ x 45 x 3 Fa a 
That the Word Busking li as a Term, ſignifying a Ship preparin 
to 5 ght, has a quite different Conſtruction inthe ordinar Acceptation — 
Sea- men, and ſignifies, bearing cloſs upon the Wind by a preſs Sail. | 
10. It is offered to be proven, that their Water was ſtaved on the Coaſt of 
Malabar in a Storm, and not by Busking as is libelled. apts | 
11. And to redargue the Circumſtance libelled, that the Goods were not 
right Stowed ; It's acknowledged the Ship was fix Months in a Harbour at 
Bengall after the libelled Engagement, and there Loaded and Unloaded; 80 
that they had all opportunity to ſtow the Goods as they thought fit, and re 
7 


, 


<= EE. . enn 
tainly they were ſtowed as ſuch Goods uſually are, which cannot be preſt with- 
132. That the whole inward Loadning does not amount to a Value beyond 
what might be reaſonably expected from the outward Cargo, in a Trading 
Voyage to theſe Places. 817 7 + es | ; 

And Laſtly, That in January preceeding the time of the alledged Action, 
there was a Proteſt taken by the Pannels againſt the Governour of Cochin, for 
not allowing the Ship Worceſter to be Re- fitted there, which ſhe extreamly need- 
ed before ſhe could return to Europe, and fo was in no capacity, either to F ight 
or take a Ship, (as is libelled) in the Months of February, March, April or May 
thereafter, and was a Ship ſheathed with Lead, and therefore altogether un- 
fit for ſuch an Action; as alſo a {low Sailer, and has not the leaſt Mark of any 
Gun-ſhot upon her. 

So that upon the whole Matter, the Qualifications libelled, being ſo weak 
and conjectural, and the Preſumptions of Innocency, ſo ſtrong upon the other 
hand; It is confidently expected, that the Honourable Judge and Lords Aſ- 
ſeflors will reje& the Lybels, and let the Pannels go free, which they 75 
from the Juſtice of the Nation, and the Humanity with which they are in ule to 
treat all Strangers. 


An ANSWER 70 the Fiſcals Citations; 
With the Counter-Citations for the Pan- 


nels. 


HO the Doctors differ about the Force of Preſumptions, and the Effect of 
Probation ab Indiciis & Argumentis,yet they all agree, that Paralels drawn 

from Civil Cauſes to criminal Ones, are not univerſally to be admitted. Now 
the Fiſcal cites L. 3. f. 2. de teſtibus, for evincing that Preſumptions, Irdicia 


8 eo Argumenta, are tO be received. 


This Law is taken out of the fourth Book de Cognitionibut, written by Calli- 
ſtratus, the which Book only treats of Civil Caſes, as is manifeſt from the 
Title of that Book, diſpers d in the Ff. and congeſted by Labittus, to which I 

refer. Wherefore this being a Reſcript of the Emperor Hadrian, in a civil 
Cauſe, can never be applyed in a Criminal One; 

The next Citation is, J. 22. C. ad l. Cor. defalſis, which is a Reſcript of the 
Emperor Conſtantine tothe Governour of Rowe, about a forged Writ. Now as 
the Law ſays, ſuch Forgeries canonly be diſcover'd by Collation of Writs, Ar- 

ents inferr'd from thence and Witneſſes; And it is well known that in our 

w, we have two ways of Improbation, the Direct and the Indirect. Now 
ta apply that to the Crime of Robbery or Murder, which muſt be proven Liqui- 
Aliſſine, and not by Writs, ſeems very Anomolous. Beſides, Crimes according 
to their different Nature, muſt be diverſly proven, ſome by Ear-witneſſes, as 
Blaſphemy, Hereſy, Curling of Parents, Gr. Others by Eye-witneſſes, as Rob- 
bery, Murder, -&c. and the Witneſſes competent for proving the one Crime, 
are not ſo in the other. 
| The third Citation is-out of Antonius Mathens de Criminibus, ad lib. ff. 48.tit. 
15. C. 3. N. 4. The Fiſcal cites the latter end of this Section, but omits to ſet 
down what the Author refers to in the C. 6. of that Title, the doing whereof 
will ſerve for an Anſwer. The Poſition is, Unus teſtis non eſt andiendus, at fg 
angumenta alia concurrant, audiendus eſt. may theſe argumenta mult be taken out 

"af 


b.,, che. C of that Title. Arguiventum i 
ei ſadem, & eſt vel neceſſarium vel cont 


fectly excerpted : For I ſhall. give no other Auſwer, thati what 
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nta infirmiora ſunt, univerſa tamen cedis 
Simile eft illud, Clodius cum Pompeia, 


What has been 


be Citation from Cæpsorivss Criminal präckicks, ©! 123. N. N : 
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place from N. 55. to N. 59. obantur etiam Indicia ad Torthrant 47 Unicum 
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The Preſumptions in Swinton s Cale were not in the Indi&ment, but an the 
Probation, and ſeem to have been very pregnant and near, whertastheſ | 
Iybelled againſt Captain Gree» are moſt remote. 
But to put this matter in its true Light, the Honourable Judge and Aſſeſſors 
are defird to Remember, That an (Nv never reſpect the Delict, or the 
Corpus Delif#i, but the Delinquent, and the Perſon ofthe Accũſed: För aàs 
' Menoch. de Preſumpt. L. 1. L. 8. N. 2. very well ſays, Praſumptio derſafur circa 
id quoll geſtum eft, ſed ignoratur qualiter geſtum. Now, in the Opinion of all 
Lawyers, Delifum debet efſe mani fiſtum. Julias Clarus, Sententiafien" Lib. 8. 
2. 4. Sciendum eſt autem quod in onmen Caſunm nun quam gere procedere ad 


aliquem adum, niſi prius illi conſtet Delictum ipſum fuiſſe commiſſum. And in that 
place, illuſtrates this Doctrine by Examples, and the Authority of other 
Lawyers, to which I refer. His Sentiment in the end of that veftion being, 
Et uli conftet Scelus non interveniſſe, ſilebit Proceſſaa s. 
So that abi conſtat de delicto, the Doubt and Controverſie ariſes about the 
Delinquent, ſo as it is uncertain who is the perſon Guilty, or the Committer of 
this Crime, whether it be Robbery, Piracy, or Murder. [Thoſe who àdmũt bf 
* Probation per Þrdicia & Argument a, diſtinguiſh theſe into Prox ima & Remote, 
and to each of them give a different Effect in Law. Carpz.' Q. 120. N. 6. 
Indlicium deſinitur argumentum delicti perpetrati demonſtratiuum, feu' Indication. 
Idem, 2. 121. N. 1. Indicia N ac certa, quorum unum quod que per ſe ſufficit 
ad Torturam. Hujus generis [ndicia non veriſimilia ac probabilia ſed certa, non 
levia aut per functoria ſed urgentia, non dubia aut equivaca, que multipliciter inter- 
pretari queunt, ſed concludentia, & ad DeliFum inferentia ſunt, & Crimini quaſe | 
inherent, ita ut ii apparentibus, nihil niſi Rei Confeſſio deeſſe videatur. And N. 14. 
& ſeqq. Ot Indicium ſemiplene Probationis per ſe ſolum ſufficiens & idoneum ſit 
T, enturum trig requiruntur, l. Dt, Teſt ille unicus omni exceptione ma jor. 
2. Ot hic Teſts Jeponat de attu immediato, quod fieri intelligitut, 7 Teſtis ſuæ 
"afſertionis ratione m [ns] go carporeum rei condenientem reddat, qo: ne e- 
wer Delidum ab accyſato perpetrari viderit yel pieſens interfuerit. Quaftj Teſti 
uon de ipfb Crimine depomas, fed- de -aliquo, acin ad. Deliemm proxinie" dtcellente, 
HFudieium fuſficiens vom ficit. Sicuti nec llins Teſtimoniurs idoneum d ſufficiens 
eſt, qui deponit de Delicto, quod in occulot cadit, & rationem reddit de lis ſenſu. 
3. Us Teſtis verbis *dilucidis & indubitatis de Crimine teſtificetur. After which 
our Author gives Examples, and it is to be obſerved, That theſe Iadicia are 
« requir'd in order to Torture; for they are not, in this Authors Opinion, 
a fufficient to Condemn, unleſs they be Certiſima, Ii4ubitdtiſſimd;"e&* Luce 
Meridiana Clariora, in which Caſe they have the Effect of a'compleat Proba- 
tion. | T1 0 93304-5771 „ r Gent ee 
The Indicia Remota, which are alſo term d, Dubitata, Semiplena, qua rem 
veram eſſe arguunt, non ſemper ſed plerumgue tantum, unde etiam nou dicumtur 
fempliciter certa Indicia, ſed veriſimilla & probabilia, ſeu veluti certa Ladib ia. And 
theſe Cumulatively and in great number concurring,” may bring à Perſon to 
Torture, but never to Condemnation. n ne een 
Now, by applying this general Doctrine to the Indictment, it is Juris In- 
contraverſ# that the Delictum it ſelf, cannot be proven per Thdicia &. Neſumpti- 
ones: And as to the Pannels, rho'a Delict were proven pen. Teſter" ni 
exceptione majores, yet it will appear, the Cirtumſtanets lybelſed, de) hot 
deſerve the Name of Iadicia; and tho they bud be àllS 9d chat. Cmpella- 
tion, yet they are, Remotiſſima, and by conſequence, can hàve no Hffret ds to 
Condemnation. 4027 6p M 


CONT A 
As to the Additional Concluſion, that the Ship and Cargo ſhould be 
Eſcheated, the Fiſcal cites a wrong place, and ſuppoſes the cale to be what 
it is not: But ſeing he values Mr. Molleys Authority ſo much, his Opinion 
I 2 in 
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in this matter, as expreſt in the rh Treatiſe, C. 4. F. 21, 22. is thus, By 
the Law Marine, if Goods are taken by a Pirate, and afterwards the Pirate 
attacks another Ship, but in the attempt is conquered, the Prize becomes 
- abſolutely the Captors, ſaving the account to be rendered to the Admiral; 
and it is atcounted in Law a juſt Caption of whatſoever may be got or taken 
from ſuch Beaſts of prey, be the ſame in their own or in their Succeſſors Poſ- 
ſeſſion. But then an account ought to be rendered to the Admiral, who may 
(it they happen to be the Goeds of the Fellow Subject ofthe Captors, or of 
Nations in Amity with his own Soveraign ) make Reſtitution to the owner, 
the Coſtes and Charges, and what other things in Equity ſball be decreed to the 
Captor, firſt conſidered and deducted. | 185 7 
F. 22. By the Statute 27. Edward 3. Cap. 1 3. If a Merchant loſe his Goods at 
Sea, by Piracy or Tempeſt (not being Wrackt) and they afterwards come to 
Land, if he can make Proof they are his Goods, they ſhall be reſtored to him 
in places Guildable by the Kings Officers, and ſix Men of the Countrex. 
This Lavv; hath a very near Relation vvith that of the Romans, called 
Dſucapione, or the Atinian Lavv; for Atinius enacted, That the Plea of Preſcrip- 
tion or long Poſſeſſion, ſhould not avail in things that had been ſtollen, but 
the Intereſt that the right Ovvners had, ſhould remain perpetual : The Words 
of the Lavy are theſe, Quod ſurreptumeſt, ejus rei Aterna aucłoritas eſſet. Where 
by AuGoritas is meaned Jus Dominii. 79 | 
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 CURIA JUSTICIARIA vine cnc dur. 

ralitatit tenta in Pretorio, vel nova Domo Seſſionis burgi de Edinburgo, decimo 

tertio die Mens Martii 1705 per Judicem die Curie, 5 honoratiſſuavos viros 

| Joannem Comitem de Loudoun, Joannem Dominum de Beilhaven, Dominos 
 Robertum Dandaſs de Arneſtoun, Joannem Home de Blackadder, &. Joan- 

nem Cockburn de Ormiſtoun Aſſeſſors. . ok 

| | | Curia Legitimè Affirmata. 


Intran. f | 5 
Captain Thomas Green Commander of the Ship called the Worceſter, now in 
_ © Bruntiſland Harbour. | 
Captain Joh» Madder Chief-mate of the ſaid Ship. N 
| Joby Reynolds Second-mate of the ſaid Ship. 8 

omas Linſteed Aſſiſtant to the deceaſt Supercarge of the ſaid Ship. 

«mes Burn Boatſwain of the ſaid Ship. | | 

ames Simpſon Gunner. 
Andrew Robertſon Gunners-mate. 
3 2 Bruckly Seaman. 85 1 
. George Kitchen Seaman. 9 5 b . 
Henry Keigle Carpenter of the ſaid Ship. WY 
George Haines Steward of the ſaid Ship. 
Sammel Wilcocks Chyrurgeon's Mate. r 
0.5 Glen Seaman. | | 1 PRES wa 

Alexander Taylor Seaman. FD n 
- And John Banndntyne Scaman in the ſaid Ship: 


0 
9 


Au of them Indifted and aceuſed at the loſt 
Aas rp « 6 rh6 High Court OP 2 


1 Morder, in manner mentioned in the two ſeyeral i 81 a. 


E them thercanent, e 10; c Court holden the fifth of Mars i 
pugsüxRSs. iti 5% 35 Procurators in DEFENCE; 1 
. Mc. Alexander Buster Prochrator-liſcal. © Sit Dead Thotre, 
Sir James, Stuart Her Majeſties Advocat. Sir Walter Pringle. 
Sir David D and Mr. William Mr. Devid Exe : 
8 Her Majeſties Solicitors. Mr. George - —. 1 
Sir Patrice Home. = 1 \Elphin > 
Sir Gilbert Eliot. | * 12 x 
Mr. Alexander Mackleod, _ Fear * voy 
Mr. Francis Grant. 
Advocats: 


The Libels and Informations for both Partics being ep over in prefence & 
the ſaid Judge and Aſſeſſors, and in preſence of the 2 — in pee 
The Ju 52 Aſſeſſors having adviſed both the Indoens purſued by 
Mr. Alexan 7 5 Procurator-fiſcal of the 0 h Court of Adgnirality, ar 
Vr ann 11 mas Green, and the haill Pannels in both Indictments, Vun 
oing Debate thereupon; They find, that Keigle and the other Pannels 
in 1 Indj&ment cannot be delayed in "their Tryal, on pretence, that Cap- 
tain Green as their Commander ought to be firſt diſcuſt; And therefore © repel 
the firſt dilatory Defence : And find, that Reynolds being lybelled a 48 
ſecius criminir, and there being no Speciality or particular Ground of Exculpa- 
tion proponed, why he u be 8 tryed, therefore repell the ſecond 
dilatory Defence proponed ptain Green and theſe in the Indictment 
with him, andrepell the Ob eaten Ge the generality of the Indictment, in 
regard of the Nature of the Crimes: —84 the Crimes of Piracy; or Rob- 
bery or Murder, as libelled, being proven by clear and plain Evidence, —.— 
to infer the pains of Death, and Confiſcation of Moveables, er 
e the n 3 of the Libels neil” * guad of che the 
Aſſize be returned; the other Detences proponed DS Pra 
and remit the mole 10 knowledge of an Aſſize. * 
ROT. FORBES 1. P. A. 


The Judge 


WE . — Aſſeſſors continue the Dyet 
at the ſaid Higgins inſtance, againſt the foreſaid haill Pannels 
till to Morrow, a Wine u at cit Clock in the Morning. 
And Ordains the and Witneſſes to att then, ilk perſon under the 
n er and the Panncls to be carried bock to Priſon 
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I JUSTICIARIA Supreme . lie 


Aduirafirutix tents in Pretorio vel nova Domo Seſfuonis de Winburgd 
dleri mo Faarto die Menffs Marti 1705. per Judirem — 2 per Home» 
ratiſſi mot vires Joannem Comitem de Loudoun, Joannem Dominum de Beil - 
haven, Domes Robertum Dundaſs de Arniſtoun, Joannem Home de Black- 
adder, &- Joannem Cockbarn de Ormiſtoun 4 gore 


5 Curia Legitime Hemi. 
6 Intran. 


Captain Thomas G — of the Ship called the e Meret, now in 
Bee Harbour. Ship 
ptain John Maddey Chief mate of the ſaid Ship. . | 
Goa Reynolds fecond Mate of the ſaid Ship. 
omas Linſteed Aſſiſtant to the deceaſt Sypercargo of the ſaid Ship. 
ames Burn Boatſwainof the laid Ship. | 
ames Simpſon Gunner. dn 
Audrem Robertſon Gunners-mate. 5 8 
ohn Bruckly Scraman. | 
George Kitchen Seaman. ' 
Henry Kei of the ſaid Ship. 


* 


— ———— —— _—_ of I 


Carpenter 
8 Haines Steward of the ſaid Ship. 
Samnel Wilcocks Chyrurgeons-mate. __— 
Glen Seaman. 


* |! George 


Procurators in DEFENCE. ::; 


Mr. 8 Higgint e 

Sir Jawes Stuart Her Majeſties Advocat. 

Sir David Dalrymple and Mr. William 
Carmichael Her Majeſtics Solicitors. 


Sir Patrick Homme. 


Sir Gilbert Eliot. © 
Mr. Alexander Machleod. 
M. Francis Grant. Advocats. 


Affe. 


ö Archibald Drommond Supper in Leith. James Marjoribanks Merchant in k 


+ "John Findlayſon Skipper in Borrſtons- 


neſs. 


Mar 325 — there. as 
ames Jamiſon Skipper in Queen 
* Mathie Skipper in Preſtounpans. 


Edward Mar 
Sir James 2 of Rathobyres. 


Sir David Thoirs. 
Sir Walter Pringle. 
Mr. David 

Mr. George os 


Mr. | 
Mr. tn fed, yr 


 dinburgh. 


of 


ame Gordon Senior, and 
bert Forreſt Merchants i in Edinb. 


Robert Innes. n 
Dr Roben Walwood. 
hs William Blackwood. 
George Clark and 
Wi len Neilſon Merchants in Eli, 
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Aſſize lawfully Sworn, and no Objection of the Law in the wth 
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trary. | | 143 1 17931 vn oe Gab 
Mr: Alexander Higgins the Purſuer, for 
Probation, adduced the Witneſſes after 
Deponing, VIZ. CEL Ie 
Antonio Ferdinando Cooks Mate of the Ship the Worceſter; 
which was Commanded by Captain Thomas Green, Aged twenty ou 
Years or thereby, unmarried ; with Captain Teaman Merchant in 
Dundee, Sworn Interpreter: And the ſaid Antonio Ferdinando being folemnl 
Sworn, purged of partial Counſel, Examined and Interrogat upon the Libets 
or Indictments. And being Interrogat if he Believed in GOD, and if he was 
a Chriſtian, Depones, That he believes in GOD, and that he was Born of 
Chriſtian Parents, and is a Chriſtian himſelf. And being Int at upon the 
Indictment, Deponer, That at Callicoiloan upon the Coaſt ofMdabar theDeponent 
did come Aboard the Sloop belonging to Captain Greens Ship called the Mor- 
cefter, at which time the Deponent did enter to the Service of Mr. Loveda 
Purſer of the ſaid Ship, and the Deponent cannot be poſitive of the time 
his coming Aboard, but believes it was about two Years and a half ſince, and 
went in the ſaid Sloop from Calliceiloan to Keilon,from thence to Cocheene, and 
from Cocheene to Callecut, and from that to Tillicherry; And Deponet, that 
upon the Coaſt of Malabar thereafter he did ſee an T4 betwixt 
the ſaid Sloop, the Ship the Worceſter, and another Ship ſailed by white Men, 
ſpeaking Exglzſp, and the ſaid Ship did bear Exgliſþ Collours. And being 
Interrogat by the Pannels, what were the Collours the ſaid Ship did bear, 
Depoxes, that they were of White, Red and Black like to theſe that the ſaid 
Captain Greens Ship did bear; And that firſt the ſaid Captain Green, the 
Merchant, and Mr. Loveday went Aboard the ſaid Strangers Ship, and ſtayed 
for about the ſpace of a Glaſs, and then returned Aboard the Worceſter,” and 
then did Man the Sloop of the ſaid Ship the Worcefter with about twenty Men, 
whereof were Captain Green himſelf, Mr. Loveday, and the Supercargo, the 
Carpenter and Gunner, and that the Gunners Name was James Simpſon, whom 
the Deponent knows and points to at the Bar; And that there were four 
Guns and two Patteraroes Aboard the ſaid Sloop, and thereafter Captain 
Madder came Aboard of the Sloop, and that they did Ingage the ſaid other 
Ship for the firſt and fecond days, and upon the third day the ſaid Ship was 
Boarded by thoſe in the Sloop, who when they came Aboard,did take up thoſe 
of the Crew of the ſaid Ship from under Deck, Killed them with Hatchetts, 
and threw them over Board: And that Captain Green, Captain Madder, and 
you Simpſon the Gunner were three of theſe who went Aboard and Killed the 
And <-> that the Ship the Worcefter came up during the ſaid In- 
Eber and did Fire at the ſaid Ship, but theſe in the Worceſter did not 
her: And the Deponent believes that the Men who were Killed and 
thrown over Board as ſaid is were about Ten in Number; and Depones, that 
chere were but few Goods Aboard the ſaid taken Ship, which were carried 
Aboard the Worceſter, and amongſt the reſt he minds of ſome China Root, and 
Dopones, that the faid Ship which was taken, was Sailed by ſome of the Crew 


ofthe Worceſter, and carried to Callicoiloan, and there Sold, and that the ſaid 
Ship was not tyed with a Tow —_— Ship Wercefter : And the 1 — 
| 2 - 
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knows not what Men were Killed Ard the Sloop or Worceſter, or if any were 
Killed, but the Deponent himſelf, was ' Wounded in the Arm, and which 
Wound he now ſhows to the view ofall. Deponet, that Captain Madder. told 
the Deponent, that if ever he did tell any Perſon, either white or black of 
the ſaid Ingagement, that he the ſaid Captain would Kill the. Deponent, 
aud hea ve lim over Board. Deponer, that the Upper-coat which the 
nent preſently, Wears was found Aboard of the ſaid taken Ship, and which the 
Deponent has kept ſince that time. Depones, that during the ſaid Ingagement, 
Haines; Bannantyne, Bruckly, Wilcocks, Burn, Robertſon, Olen, a E. 
ele, 
Madder 


eight of the Pannels were Aboard the Shię the Worceſter,” and that 
tchen, and Linſteed were Aboard the Sloop with Captain Green, 

and S:wp/or; and believes that Reynolds was then aſhore at Callicoiloan ; and 
Depones that the ſaid Ship was Sold to a King in Malabar, and that the Mani 
who Bought the ſaid Ship bears a Malabar Name, whoſe Servant is called 
Coge Commodo; And Depones, that the ſaid Ingagement hapned between 
Tillicherry and Callecut, upon the Coaſt of Malabar. And Depones, That he 
cannot poſitively tell how many Guns the taken Ship did bear, but thinks they 
were about twenty, ſmall and great. And the Deponent believes that the In- 

agement hapned about a Moneth after the Deponent went Aboard of Captain 
2 Sloop, and cannot be poſitive when the Ship the Worceſter did Ingage 

he ſaid taken Ship, whether firſt, ſecond, or third day. Depones, that the 
Ingagement was by way ofa running Fight. Depores, that he knows not who 
did Sail in the ſaid taken Ship to Callicoiloan. Cauſa Scientiæ, the Deponent 
was Aboard the ſaid Sloop during the time of the ſaid Ingagement, and 
ſaw and heard as he has deponed; and this is the Truth as he ſhall anſwer 
to GOD. Depones, he can Write after the Malabar Character: And this 
Depoſition is alſo ſigned by the ſaid Captain George Teaman, the Sworn Inter- 


pteter. 2 
—— Antonio Ferdinands. 
Geo. Teamare. 


ROT. FORBES. 


NOmpeared Charles May Chyrurgeon of the Ship the Morceſter, Comman- 

” Jed by Captain 1 Aged — fix Years or thereby, Unmarried, 

© who being ſolemnly Sworn, purged of partial Counſel, Examined and 
Interrogat upon the Libel, Depores, That he was Aboard of Captain Greens 
Ship the Worceſter, and went from England with her, That when the ſaid Shi 
went to the Coaſt of Malabar, the Deponent was ſet aſhore at the Ibeck whi 
is the Landing Place, and from thence went up ſome Miles to Callicoiloam; 
and ſometime thereafter about a Fourthnight, the Deponent did hear the 
Fireing of Guns as at Sea, and did meet with Coge Commodo, who was Merchant 
to the ſaid Ship, and Bought ſome things from them, with Frevciſo de Olivere 
the Linguiſter of the ſaid Ship, who had come that day from the heck, and 
that the Deponent asked him what meant the Shooting, and that the ſaid 
Cage Commodo and Franciſco de Olivera anſwered the Deponent, That the Worce- 
ſter had gone out and was Fighting at Sea with another Ship. And s, That 
the next Morning the Deponent came to the Shore where he did ſee the Ship 
the Worceſter riding in her Birth, that is much about the ſame place where 
ſhe had lyen before, and that the ſaid place was about four Miles from the 
Shore. Deponer, That there was then another Veſſel riding with the Worceſter 
at her Stern. Deponet, That about ſome timethereafter,in the ſame Morning, 
the Deponent did ſee the Long Boat of the Worceſter coming to the Shore in a 
great haſte, and that when the Boat Landed, the Deponent asked the Men 


what 


CY 


1 ( 41 ): ins ; ' 2 
what was the matter that brought them aſhore, it not being ordinarforBaats 
to come over the Bar, by realon of a great Sea; And the Men anſwered, 
That Captain Medder had ſent them aſhore for a Pinguetta (which is the 
Name of a certain kind of Boat) with Water, becauſe they had Tpilt and 
ſtaved all their Water Aboard, and that they had been — 1 Ni ght, 
which the Deponent underſtood, meant that they had been at fore Labour, 
and Fatigue, as if their Ship had been driven from her Anchor, and bearing 
up again. Depones, That he did not ſpeak at that time with the Men in rela- 
tion to any Fight, but that the ſaid Men told him they had brought a Ship 
in with them, and that the Deponent made no {tay at the Shore, but return: 
immediatly to Callicoiloan where his Patients were. Depones , That five or ſix 
days thereafter, the Deponent went Aboard the Wore for lome Medici 
which he wanted for the uſe of his Patients, and that when he came A =T 


the Deponent ſaw the Deck of the Worceſter Lumbered with Goods, Ad tive- 


or fix Cheſts alſo, and ſome Balls of Goods: And that the Depanent did ep 
ſay to Mr, Madder, Seignior, What have you got there, you are full of Buſi- 
' neſs: And that Mr. Maddey did then Curſe him, and bid him go mind his 
- Plaiſter Box. And Deponet, That the Deponent was afterwards informed that 
the Ship which was ri ng at Stern of the Worceſter, was Sold to Coge Commods 
the Ships Merchant at Keilon River, and the ſaid Ship was br t there by 
a part of the Worceſters Crew, who immediately left her, ſo ſoon as they 
had brought her to an Anchor, or otherways fixed her. Depoxes, That the 
Linguiſter likeways told the Deponent, That (age Commodo complained he 
had bought the Ship too Dear, and that he ſaid he had bought one the Year 
*'betore Cheaper; tho four times the Value. Depones, That ſome time thereafter 
the Sloop came down the Coaſt, and that Antonio Ferdinando was ſent aſhore 
to the Deponent at the Ibeck, and that the ſaid Antonio Ferdinando the Black 


was Wounded in the Arm, and that the Deponent did take off the dreſſing of 


the ſaid Wound, and found it to be a Fracture, and that it lookt as if the 
Wound had been occaſioned by a Gun Shot, and that the Deponent asked 
the ſaid Antonio Ferdinando the Black, who had dreſſed the Wound, of fet 
his Arm, and that the ſaid Black did tell the Deponent, that he was ſet aſhore 
at Cocheene, and there dreſſed bya Dutch Chyrurgeon. And Deponet, That 
ſometime thereafter, he went Aboard the Worceſter, and called for the ſaid 
Black, and any other Perſons that were Ill, and there came to him to his 
Cheſt, Duncan Mackay, and another which the Deponent thinks was Edward 
Cumming, but cannot be poſitive, and that theſe Perſons were alfo Wounded, 
and that the ſaid Black was likewiſe there. And Depores, That hedid ask his 
ſaid Patients how they came by their Wounds,and that Mr. Madder hearing the 
Deponent ask Queſtions, he came to the Deponent, and bid him ask no 
Queſtions, and likeways diſcharged the Patients to anſwer the Deponent any 
Queſtions upon their Peril: And the Deponent then ſaid to Mr. Madder that he 
had noCommand over him, and that Mr. Madder anſwered that he would go to 
one whohad Command over the Deponent ; And that the ſaid Madder went 
up accordingly, and thereafter returned and ordered the Deponent immediatly 
aſhore, and the Deponent was accordingly carried aſhore in the Pinguetta that 
was lying by the Ships fide. Depones, that all this which the deponent has be- 
fore deponed upon, did fall out about the Months of January or February 1703 
Years: Depones, that while the Ship the Worceſter was going up the Coaſt of 
Malabar, Mr. Linfteed one of the Crew was left at Keilow, which was near 
ſeven Leagues, or about twenty one Miles from Callicoiloer, and that the ſaid 


| Linſteed was leſt there with one Mr. Hammond, to take care of ſome 2 of 
id not 


the Cargo which wasto be put aboard of the Ship. * that he did 
[ce the laid Mr. Liaſteed at Eu, * only heard that he was leſt there, an 


— 


remained there as the Deponent heard till the Ship came back. And deppyer, 
Gat the ſhooting which the Deponent heard was before the Ship came back, 
as he has already deponed; And depones, that thereaſter during the Voyage 
he neyer heard the Crew, or any of them talk oftheir taking a Ship: Depores, 
that whilſt the Deponent heard the ſaid —— Loved ey and Mr. Otla 
were aſhore at Callicoiloar; and Depones, that when the Worreftey ſailed from 
England, the Crewwas about 35 or 36 in Number. Deponer, that while the 
Deponent was aboard, the Ship went no further up than Callernz; and deponer 
that the Reaſon how he knows Mr. Hammond and Mr. Linſteed” were aſhore at 
Neilon was, that he heard the Supercargo deſire the ſaid perſons to goaſhore and 
take care of ſome part of the Cargo: and deporer, that he was but two or 
hree Hours aboard after he heard the Supercargo give the ſaid Order, and 
- faw not the ſajd two perſons Hammond and Linſteed go aſhore. And depones 
that it was in the Ship the Worceſter's going up the Coaſt of Malabar that the 
Deponent heard the ſhooting, mes, that upon that Coaſt the Ship ſprung 
a Lake & did from thence fail to Bengal, in order to have the ſame helped; And 
Li navy that he knows not how many Leagues there was betwixt the place 
where the Lake ſprung &Bergal,but that it was about 5 Weeks ſalling: Deponer, 
that he knows not theReaſonwhy the Ship was not brought in to ſome placeon 
the Coaſt of Malabar for being re-fitted ; Deponer, that when the Deponent 
came aboard from Callicoiloan, and that the Ship weighed Anchor, and ſail- 
ed to Cocheene, and from that to Callecut, and thereafter came back the fame 
way: Depones, that there were ſome Goods put aboard the Ship from Cat/e- 
cut, but none at Cocheene as the Deponent remembers. And further deporcs, 
that when the Deponent returned, he found Mr. Hammond and Mr. Linſteed a- 
ſhore at Neiſon. Cauſe ſcientiæ patet: And this is the Truth as he ſhall abfwer to 


D. 
is OO 1» Charter Min. 
© ROBERT FORE 


Ompeared Antonio — Servant to Captain Thomas Green Commander 
of the Ship the V. , aged 22 Years or thereby, unmarried; with 
Captain George Teaman Merchant in Dundee his Interpreter, and the faid: 
Antonio Franciſco being ſolemnly Sworn, purged of partial Counſel, Examined 
and interrogat upon the Libel purſued by theProcurator-fifcal againſt the faid 
Captain Green, and the other Pannels, Deponer, That the Deponent believes 
there is a GOD, and his Miſtreſs at . cauſed Baptize him a Chriſtian, and 
he owns the Chriſtian Religion, and he came to the Service of Captain Gree 
at Delagoa. ee, That upon the Coalt of Malaber,white the Deponent was 
aboard of the Worceſter, he heard ſome ſhooting of Guns from aboard the Mar- 
ceſter, to the Number of fix or thereby, and that the Deponent in the mean 
time was chained and nailed to the Floor of the Fore- Caſtle in the ſaid Ship, 
and he heard no ſhooting from any other Ship. Deponet, that two days after 
the Deponent heard the ſaid ſhooting, he ſaw ſome Goods t aboard the 
faid Ship the Morceſter, and which Antonio Ferdinando the other Black told the 
Deponent, were brought from another Ship which they had taken; And like- 
vil che ſaid Black told the Deponent, that at the ſame time Captain Madder 
had given ſome Rack, id eſt Brandy to the Men, and at the ſame time, the o- 
ther Bruck told the Deponent likeways, that there were Ten men of the Crew 
of the taken Ship killed when ſhe was taken, and that the faid Black did let 
the Deponent fee a Plaiſter on his Arm, upon which he faid he had got z 
Wound by a Shot while in the Sloop taking the other Ship, and that he told 
che deponent that the faid Ship was taken bythe Sloop belonging to the 6 4 
* 


(43) 


eber, and that the Deponent neither iheard'0f, not: did ſee any-othivt wende = 
en 


men. that he does not-know where they were falling cuſter he 
heard the ſhooting, but he was told by the other Blu, that they were ſall- 
ing to Callicoiloer, and the ſaid other Black did ſorbid the Depotient to tell 
any perſon; whatſomever of the ſaid Engagement; and dhe Deponent does 
not remember how long it is fince he heard the ſaid ſhooting'of Guns: And 
2 that Antonio Ferdinando the other Black told the Deponent all theſe 

tters the Coaſt of Malabar, and that the ſaid Antonio came aboard the 
Ship the Worceſter when they were going to Bengal. And deponet, that while 


he was chained to the 
were aſhore, and that he was ſo chained for the ſpace of two Mofiths, and 
that he was ſochained to the Fore-caftle about ten days before he heard the 
ſaid ſhootings Canſ« ſcientie patet: Depones he cannot write, This Ozth figned 
by the ſaid Captain Grorge Teeman the Depononts Interpreter. 179 


ROBERT FORBES. 
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| peared n 7.48 
( Years or — Married, who being ſolemnly 8 
tial Counſel, Examined and Interrogat upon the Libel pur 
procurator- fiſcal againſt Captain Green and the other Pannels, Deposef, That 
in OFober laſt, after Captain Green Ship was brought in to Hramtiſund, the 
Deponent went over to Hruntiſſund with his Mother, with a defigh to learn of 
ſome News, or to get ſome notice of a Brother of his, Ararew Wilkie, ho Had 
gone alongſt with Captain Drummond to the Indies, Depones, that after 
the Deponent and his Mother came to Bramt; they went to Mrs. K, 
Houſe, where the deponent fell in company with George Hanes, whom the de- 
ponent preſently points in the Pannel, and after ſome diſcourſe, the deponent 
asked the ſaid George Haines, whether or not in his Voyage he had not ſeen 
Captain Drummond > At which the ſaid Haines fell in a Paſſion, and ſaid, 
Damn ue, what have I to do with Captain Drummond. Depones, that the Depo- 
nent ſeing Haines in ſucha bad Humour, forbore for ſome time to ſpeak about 
his Brother or Captain Drummond, but after that they had taken ſome Cups a- 
bout, and that the Deponent thought Hainer in a better Mood, the Deponent 
asked the ſaid Hainer, if he had not heard of, or ſeen any Scots Ship coming to 
or trom the Eaſt-lndies ; Depomes, That Haines then ſaid, that while their Ship 
was upon the Coaſt of Malabar ( where they had taken in a Black, whow Haines 
pointed to, and had by him at the time) « Dutch Ship informed them, that one 
Captain Drummond, commanding a Scots Ship was turned Pirat, and that theren- 
they manned their Sloop, made — From ready, in caſe they ſhould have 
attacqu'd. But Haines added, that they did not ſet the ſaid Captain Drum- 
mond. nes, that the ſaid Haines did likeways ſay, That he had in his 
at 

— rs would not have fallen in the Seiters Hands for twice the valne of the Ship. 
And depones, that the ſaid Haines likeways added, that he threw it over-board 
* ſaying, Let them ſeek it now in the Bottom of the Sea. 
— that while the Hons ſcouring with the ſaid Haines 
about the worth of the Ship, the ſaid Haines ſaid to the Depo- 
nent, that it would not be found to be ſo rich as it was expedted, 
but that there was ſtill in the Ship that which would never be found by the 
Seizers, unleſs they pulled her Board from Board, and that the faid Haines ſaid 

he knew very well where that thing lay. Depones, that his Mother, havin 

to the other Room to Mrs. Seton the Mrs. of the Houſe, deſired the ſai 
Seton to inquire of Haines ng her Son the deponents Brother, 
2 and 


e he knows not who were aboard, or who 


time the Ship the Worceſter was ſeized in the Road of Leith, that. 
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" and chat Mrs. Setewfaid; that Hainer was a'Suiterof Anne Seton her Daughter 
- wha would be more proper to inquire that of Hanes, and that the next Mor. 
ning Arve Seton declared in preſence of Kenneth Mackenzie, that Heiner had 
ſaid to her, he found they bad à deſign to pump him, bat that they ſhould not be the 
-wiſer of him, tho what he had ſaid, he had ſaid, but would ſay no more at that 
time. Capſa ſcientie patet. And this is the Truth as he ſhall anſwer to God. * 
£3 Ae ee, ene a ame Wilkie: 
ROBERT" FORBES. 
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ompeared Rennetb Mackerzic Indweller in Canmengete, aged twenty ſeven 
Tears, or thereby, Married, who being ſolemnly Sworn, purged of par- 
tial Counſel, examined and interrogat ut ſupra, Depones, that in the 
Month of OZober laſt, when the Ship the Worceſter was lying in Bruntiſſand 
Harbour; the Deponent was in Widow Seton, Houſe with George Hainer, 
whom he now points to in the Pannel) and James Wilkie, and heard the 
id Der Wilkie ask the ſaid Haines about Captain Thomas Drummond's Ship, 
at which the ſaid Haine: fell in a Paſſion, but the Deponent going out of the 
Room, heard no more what paſt; And , that the ſame Night, the De- 
ponent heard Mrs. W:/kie intreat the ſaid Widow Seton to endeavour to get 
an Account, from any of Captain Greens Crew, of her Son, who had gone 
Doctor aboard of the ſaid Captain Drummonds Ship; and having returned next 
morning, the deponent heard Aune Seton Daughter to the ſaid Widow Segs 
ton tell; that Hainer had ſaid to her, that they had a deſign to Pump him, but 
what he had ſaid, he had ſaidz and that he the ſaid Haimes told the ſaid Anne 
Seton when askt by her, why hefell in a Paſſion at the mentioning of Captain 
Drummond, that he anſwered, that he knew more of the ſaid Captain 
Drummond than he would tell. Conſe ſcientiæ patet. And this is the Truth as he 
hall anſwer to GOD. F576 1 "£84 | 33 
| | | - Kenneth Mackenzie. 


ROBERT FORBES. + 


eared Milliam Wood one of the Gunners of Her Majeſties Artilery, aged 

K iy three Years or thereby, Married, who being ſolemnly Sworn, purged 
of partial Counſel, Examined and Interrogat 2 ſupra, that 
the Deponent was in Company with George Haines at Bruntiſſand, and that 
one John Henderſon Writer in Edinburgh was like ways preſent : Depoxes, that 
the ſaid George Haines and the reſt e, with the Deponent, having 
drunk pretty warmly, the ſaid George Haines tell in a melancholy Fitt, and John 
Henderſon having asked the Reaſon, the ſaid:Haines expreſt himſelf thus. I 
ir 4 wonder that ſince we did not fink at Sea, that God does not make the Ground 
open and ſwallow us up when we are come aſhore, for the Wickedneſs that has been 
committed during this laſt Voyage on board of that old Bitch Beſs, pointing to Cap- 
tain Green Ship; And Depones, that thereafter he went a walking with the 
ſaid George Haines in the Links of Bruntiſſand, and the Deponent happening to 
tell the ſaid Hainer, that Captain Madders Uncle was burnt in Oyl for attemp- 
ting to burn the Dutch Ships at Auſterdam ; the ſaid George Haines did thereu- 
pon tell the nent, That if what Captain Madder had done during this laſt Voy- 
age were ar well known, he deſeryed as much as his Uncle had met with, Canſa ſcien 


tis patet · And this is the Truth as he ſhall anſwer to God, 
* | | William Wood. 


ROBERT FORBES. 
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viz. William Wood, in omnibus, except as to what 2 ixt the ſaid, 


Willie Wood and George Haines in the Links of Brantiſſard, in relation to 

1 this 5 — oh 
as he ſhall anſwer to God. Jobs Henderſon. _ 
. . | ROBERT FORBES. * 
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Conpesred Anne Seton indweller in Brentiflend, aged 19 Years of thereby,” | 


untnarried z who being ſolemnly Sworn, purged of partial Counſel, Exa- 
mined and Intertogat wy % Deponet, that ſhe was preſent with George 


iſland at the time when Mrs. Wilkie and her Son vvere there, that Mrs. Wilkie 
defired the Deponent to endeavour to learn if George Haines knevv any thing 

of Captain Druaraogd; becauſe the ſaid Mrs. Wilkie had a Son that went along 

vvith him. es, that ſhe the Deponent did accordingly inquire at Haines, 
but he denyed that ever he ſaw the ſaid Ship, or knew any thing of her. De- 
pores, that ſhe vvas likewiſe preſent vvith George Haines, vvhen WilliamWood 
one of Her Majeſties Artillery, and John Henderſon vvere in Company vvith 
him, and that at that time, George Haines in a melancholy Fitt expreſt himſelf 
thus: It's a wonder, that ſince we did not fink at Sea, that we are not ſwallowed. 
with the Ground aſbore, for the Sins committed on Board of Captain Green's 
Ship. And 7 55 that he likevvays added, during the laſt Lege; And 

depones, that Haines ſaid to the Deponent, That he knew. wore of C tan Drum- 

mond than what be would 'expreſs at that time. Depones, that the ſaid 

George Haines told the Deponent, that when the Ship was ſeized in Leith 

Road, he had aboard with him that which he would not have had to fall 
in the Seizers Hands for twice the value of the Ship, but that he threw the 
Same over- board. Depones, that ſhe never talked vvith Haine: about an old 

dSvveet- heart that ſhe had aboard of Captain Drummonds Ship, nor did the 

ſaid Haines (ay tothe Deponent, that ſbe would never ſee him again. And depones, 

that ſhe never heard Haines ſay, that there was yet aboard of the {8 Ship what 

would not be found unleſs ſhe were pulled Board from Board. And depones, that 

when the Deponent was inquiring of Hainer about Mrs. Wilkies Son, that he 

ſaid, that ſbe deſigned to Pump him as Mr. Mackenzie had done before, Canſa ſci- 

entiæ patet. And this is the Truth as ſhe ſhall anſwer to God. 

Ann Seton. 


ROBERT FORBES. © 


COmpeared Captain John Brown Skipper in Leith, aged 40 Years or there- 
by, married, who being ſolemnly Sworn, purged of partial Counſel, Exa- 
' mined and Interrogat «t ſupra, Deponet, That he went aboard the Ship the 
Mereeſter when the were unloaded, by Order of the Lords of the Com- 
mittee of Privy Council, and faw the Hatches which were faſt and ſealed,o 
ned. Depores, that on the Larboard-ſide of the Ship the Goods were m 
ed, and that few or none of the packt Goods were Numbered ar Mark- 
ed, vvhichis cuſtomary, and the deponent himſelf never received any Goods 
Hut vvhat were Marked, that he might know to vvhom they belonged. De- 
pores, that the Goods aboard the ſaid Ship vvere regularly enc ved. 
And being interrogat for the Pannels, whether or not it be cuſtomary that 
Goods be Marked or Numbered where there is a Supercargo aboard. Depones, 
that it is alvvays cuſtomary, — belong to Ten, or one Man. And 
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naged, and the-Pepper Tpoilt and heated. Depores, that vvhere the Goods - 
: 9 epper vas celle, the Balls Vyere all rotten to pieces, but vyhere the 

epper and other Goods vvere intire, there vvere Balls and Packs vvhich 
vvanted Both Numbers and Marks : And being Iikevviſe interrogat by the 
Pannels, vyhether or not there vvere ſome Packs and Balls that had a com- 
mon Ship Mark, and ſome vvho had only the Veſtige thereof, being near 
vvorn out. Depores, that there wyere a great many vvho had a common Mark, 
and. that it vvas plain and obvious; and that there vvere others vvho had no 
Mark at All, and that the moſt part vvanted Marks altogether, andithat'thers 
vyeretvyo or three Balls vvho had the Veſtige of a Mark: ' Cauſe ſcientie': The 
Deponent Witneſſed the unloading of the faid Ship, at the defire ofthe Lords 
of the Committee of Privy Council, and faw-and knows as he bas deponed. 
And this is the Truth as he ſhalſanſwer to Gl. ; Ken 
c * 1 Wt J 9. 


ROBERT FORBES. | 
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ompeared Archibald Hodge Skipper in Leith, aged 30 Tears or thereby, 
24 — wat who ee — 5 partial Counſel, Exa- 
mined and Intertogat «t Vo Depones,” that he was aboard of the 
Ship the Worceſter in, Bruntiſſiand Harbour when the Committee of Privy Coun- 
cil came toRummadge her, and faw Goods unloaded from aboard. ' Deponer, 
that the moſt part of the Goods wanted both Number and Marks, which is 
noways common or regular in * yy that ever the Deponent has ſeen; But 
the Deponent did never ſee any Ezft-Indie Ship unloaded before. Cauſe 


ſeientie patet. And this is the Truth as he ſhall anſwer to GOD. | | 
B by — Archibald Hodge 
x #% + ROBERT FORBES. 


vx mpeared John Glen Goldſmith, Indweller] in Leith, aged 43 Years or 
&_, thereby,married, who being ſolemnly Sworn, purged of partial Counſel; 
Examined and Interrogat t ſupra, es, That the ſecond day after 
the Ship the Worceſter came to Leith Road in er laſt, the Deponent went 
aboard the ſaid Ship, and about Twelve a Clock of the day, the Deponent 
was in the Cabine with Captain Madder and one Hammond, now in'England, 
as the Deponent is informed ; At which time the ſaid Captain John 
took a Seal out of his Pocket, and asked the Deponent what he thought ofthe 
Scots African and Indian Companies Arms, and at the ſame time gave the 
Deponent the ſaid Seal in his Hand, to which the Deponent did look, and 
found thereon the St. Andrews Croſs, à Dromedarie or Camel with a: Caſtle 
the back of it, and a Ship with a Rifing-Sun above the Helmet, and two wild 
Men as Supporters, and that the faid Seal to the beſt of the Deponents Me- 
mory, was near the bigneſs of an Egliſb Half:Crown, and had an Handle of 
Ligmim-vite. And being interrogat if aboard the ſaid Ship he did ſee the 
Impreſſion” of the ſaid Scal any Paper, 'Depones negative. And further 
Depones, that the Seal now exhihited in Court was not the ſame which Gap- 
tain Madder did ſhow to the Deponent ; and whereupon he has deponed as a- 
Bove. Canſa ſcientie patet: And this is the Truth as he ſhall „ to God. 

ROBERT FORBES. 
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ſome of the Aſſuers moved, That that part of the Judges and Aﬀeſlors Inter- 
loquitor, hereby they find the Crimes of Nitaey, or Robbery, oH Murder as 
Libelled, being proven by cleat and plain Evidence relevant; Sato be x- 
lained as to theſe Words, * proven. by clear am plan | Evidence, if the 
— did require, that the ſaid rimes Piracy, or Robbery, at Murder 
ſhould be proven by two or three Witneſſes, directiy proving the ſoreſaid 
Crimes 3 Or, if it were only required, that the Crimes of Piracy; or Rob- 
bery, ot Murder as Libelled, being proven by a clear and plain Evidence, ns 
to the Cumulative and concurting Preſumptions, whereby the ſame were alleged 
to be inferred, although two concurring; Witneſſes ſhould not be foumd as to 
every ſeveral Preſumption, were ſufficient. The ſaid Judge and Alleflars: de- 
clared their meaning to be in the Terms of Law, vm, That tho there were 
not a direct Probation of the Crimes Libelled, per idoneos teſtes, vel inſtrucfa 


5 e as they were Libelled, to be made out per Indicia ad prubutionem 
indubitata & Luce Clariora, albeit every Circumſtance, and Qualification were 
not proven by two direct W'itneſſes, the ſame ſhould be held for a clear and 


plain Evidence. 


Thereafter, according to the cuſtom obſerved in Criminal Courts and Pro- 


ceſſes, that the Advocats for the Purſuer, and for the Pannels are allowed 
hinc inde to ſpeech the Aſſize, and reſume and lay before the Aſſizers the 
Libel, with the Interloquitor paſt thereon, and apply the Probation led for 
proving thereof on the one part, and on the other to-reſume the Defences for 
the Pannels, and to take off as much as poſſible the weight of the Probation 
for their Defence and Exculpation z Sir David Dalrymple Her Majeſties 
Solicitor, : one of the Aſſiſtants to the Procurator Fiſcal in this Criminal Purſuit, 
ſpoke tothe Aſſize in manner fallovving, 1 wail: Wert 


Gentlemen of the INQUEST, 
OU have before you Indictments againſt the Pannels upon very attrocious 
Crimes, and theſe Indictments have been ſuſtained relevant as Libelled, 
by the Honourable Judges Admiral, to be proven by clear and plain 
Evidence: But for your further ſatis faction, at the deſire of ſome of your own 
Number, made openly in Court, The Judges have declared, That by theſe 
Words, Plain and clear Evidence, They do not confine the Aſſiae to two 
eoncurring Witneſſes, but have left to you what Evidence is neceſſary to 
make Faith according to the nature of the Crime, to your Conviction. 
Your buſineſs then, Gentlemen, is to apply or compare the Probation with 
the Indictment. and to return your Verdict diſtin, concerning what you think 
proven. or not. | | w N 
It is a happineſs that this Truſt is in the hands of Perſons ſo Diſcerning and 
Faithful, and therefore the leſs needs to be ſaid, either for clearing the nature 


of the Crime, the manner of the Diſcovery, or for ſumming up the Evidences 


But to comply witli the cuſtom of ſuch Tryals in this Kingdom, and for preven- 


ting the miſtakes into which the Lawyers on the other part ſeem to lead you, 


Forgive me, if aſter a Sederunt of Twelve Hours, ſpent in leading of the Pro- 


bation, I detain. yeu a little longer, in Recapitulating what has paſt, with 


Tome few Obſervations, I not improper before ye encloſe. 
As tothe Crimes contai in the Indie - 


&ment, it is obvious how. hainous 
they are, and how hateſul they * the Perſons who are wanne 
n N 12 c 


tion being 3 the Aſſire ordained to eneloſe, 


titus documentis, yet if the Crimes did appear by the Qualifications and 
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e Eye of Law, a Pirat is in a perpetual War with every individul and every 
- ſtate; 'Chriltian/or Tafide). Pirats n no Counttey, but by the na- 
ture of their Guilt ſeparates themſelves, and Renounce on the matter, the 
- benefitiofgll lawful Societies: They are worſe than ravenous Beaſts, in as 
- ar as .thelr fatal Reaſon gives them a 9 faculty and skill to do Evil; 
And Whereas ſuch Creatures follow the Bent of their Natures, and that pro- 
miſcud ahh, Pirats extinguiſh Humanity in themſelves, and prey upon Men 
only elpecially upon Traders, vvho are the moſt Innocent. The Crime of 
Piracy is Complex, and is made up of Oppreſſion, Robbery and Murder 
beommitted in places far Remote and Solitary. And indeed if GOD had not 
oin a moſt Wonderful way brought the Crimes whereof theſe Pannels ſtand 
Accuſed to Light, they might have eſcapt unpuniſh'd. in this World, to their 
- own eternal Deſtruction, and to the great loſs of ſuch who may be amended, 
or prevented by the Example of their Puniſhment, But altho the Abuſes now 
complained of, happened in the vaſt Ocean, and at no leſs diſtante than the 
 Eaft-Indies, and that the Actors were tyed by obvious Reaſon to Secrecy on 
their own” account, and were bound by a regulous Command not to reveal 
or anſwer Queſtions; - And befides all theſe; it is moſt probable there was a 
- moſt impious Oath interpoſed, as uſes to be in ſuch caſes, and which has 
more force to reſtrain Men of ſuch deſperat principles and practices, than all 
the tyes of Religion or Nature: Yet GOD in His Providence has let in Light 
upon thele dark and cruel Crimes, as it were by meer accident. For I pre- 
ſumezyouare not Ignorant, that the firſt notices of this matter proceeded from 
Words which were dropt in paſſion, or ex by the weight of Guilt con- 
cerning the Wickedneſſes which have been done Aboard the Morreſter duri 
the laſt Voyage. Theſe, and ſome other grounds of ſuſpicion which appear 
upon better inquiry, were the occaſion of the Information given to the Go- 
vernment, and how cautious the Lords of Her Majeſties moſt Honoura ble 
Privy Council have been in Examining the matter before any proſecution was 
appointed, I perſwade my ſelf that you and the whole Nation know and are 
ſatisfied. And now that the Probation has been ſolemnly led in preſence of 
this Court, and of the great number of all Qualities who have been preſent, I 
doubt not, it will appear to you and all Men who will ſuffer their Reaſon to 
act freely, That theſe Informations have been but too well ſoundet. 
The Inditment as it concerns the facts Libelled, conſiſts chiefly of two 
parts. The firſt concerns a Murder and Piracy happening upon the Coaſt of 
' Malabar. The ſecond concerns Circumſtances which help to give Light to 
that Piracy, and which circumſtances have happened ſince the Arriving of the 
Morreſter into this Countrey. - 14) oy | | 
As to the firſt, Gentlemen, You have the Teſtimony of the firſt Witneſs 
Antonio Ferdinando, who Depones, He came Aboard of the Worceſter upon the 
Coeft of Malabar, and that about a Moneth after, he ſaw an Engagement betwixt 
#he Sloop belonging to the Worceſter, and another Ship Sailed by White Mex, 
ſpeaking Engliſh, and bearing ſuch Colours as Captain Green's Ship did bear, and 
that the Captain and ſome others of the Worceſters Crew went Aboard the Strangers 
'Ship, and ſtayed about the ſpace of a Glaſs ; That upon their return to the Worce- 
ſter, the Sloop was man d out with twenty Men, of which number were the Captain 
bimfelf, "with Madder, Simpſon; Keigle, Kitchen and others. That the Sloop 
war mounted with 4 Guts and 2 Pateraroes. That the Sloop Engaged the Strangers 
Ship, and that there was a — 1 3 Days, during which time the 
Worceſter came up and Fired at the ſaid Ship, and that upon the third Day the 
ſuid nnfortunat Ship was taker, (and what” is fearful even to repeat) The Crew 
being dhont Ten, were Murdered and thrown over Board. That the Goods me 
brought Abeard of the Worceſter, and the taken Ship was ſailed x = 


- 


| V 
Worceſters Crew to Callicoiloan, 4nd there Sold to Cogz Commodo 3 That the 
Dieporent | himſelf was Wounded, -the ſcar of which Wound was ſhown to Jong 
Gentlemen, and rhe Court; and that he was Commanded to keep ſecrecy under the 
higheſt peril, and that the very Opper-coat which he ivears (and in my Judgment 
appears to be Scots Rugg ) was 4 part of the ſpoil. | | " | 
As to this Teſtimony, Gentlemen, There are ſeveral things very obſervable, 
ſuch as the ſtayedneſs, ſimplicity and conſtancy of this Witneſs, who in many 
Examinations before the Council, and Committce of Council, has uniformly 
iven the ſame acconnt which he has now Deponed before this Honourable 
2 Not in the ſame form of conceived Words, but materially the ſame, 
tho the Interrogators have been changed: And I think it adds to the weight 
of his Teſtimony, that ye are Witneſſes how it was emitted, while he 
was undef heavy Sickneſs; and forced to lie down at the end of the 
Table. | | = 
2. It is obſervable, that this Witneſs Aytonio Ferdinando had no acceſſion 
to the diſcovering of this matter, nor was at all an Informer; But the matter 
being inquired into, he did plainly and honeſtly acknowledge from the be- 
ginning, as he has now Deponed ; Neither was the ſtory told at Leith, 
nor ſince the Pannels arriving in our Harbours, but it appears by the Teſti- 
mony of Antonio Franciſco the other Black, ( who ſhows a great Inclination 
to fa vour Captain Green and the Pannels ) that Ferdinando gave him the 
ſame account in ſubſtance upon the Coaſt of Malabar 5 and this is farder 
confirmed by Stringman the Cook, who told in ſeveral Examinations before 
the Council, That ſhortly after the ſaid Stringman came Aboard on the Coaſt 
of Bengall, Ferdinando who was his Mate, gave him the like account of the 
Story. So that it is morally evident, that this account of tlie Crime was not 
invented with any view of a Tryal againſt the Captain and Cre x. 
3. It is worthy yout notice, that _— Green had been Aboard of the 
unfortunat 8 ip taken, as a Friend, and had opportunity to ſpy that the Crew, 
being but about Ten, were too weak to Man or Defend a Ship of 20 Guns, 
which, no doubt; emboldened him to undertake the Wickedneſs complained 
of. X 


It is obſervable, That the ſeveral parts of Ferdinands's Teſtimony are for- 
tified by concurring proofs: As firſt, by the Books found Aboard, it appears 
that the Sloop was furniſhed with Arms in the Month of February Libelled, 
and that the Arms were ſuch as the Teſtimony mentions. 2. He ſhows you 
the ſcar of his Wound upon his Arm, and as he Depones that he got it in the 
Engagement, ſo the Chyrurgeon Depones, That he not only ſaw it, but that ſhort! 

after the hearing of the Shooting, had taken the dreſſn from off the Wi wig 
and. found it a Hale, and that it lookt like a Gun: ſlot, 4nd that the Black came 
to bis Cheſt a few days thereafter to have it dreſt Aboard. 3. The Teſtimony 
of Ferdinando is alſo confirmed by the Depoſitions of Franciſco and Mr May, 
$s to two very notable Articles, viz. The bringing of the Goods Aboard about 
that time. And by the Teſtimony of the faid Mr. May, as to the Ship taken 
riding at the Stern of the Worceſter. 4. Captain Madders ſevere Commands 


for obſerving of ſecrecy, is not only Deponed upon by Ferdinando the firſt 


Witneſs, but alſo by May the Chyrurgeon very cir tially, when Mr, 
May asked an innocent Queſtion, as one ſhould think, upon ſeing the Deck 
Lumbered with Goods, Mr. Madder anſwers, Curfing him, and bids him 
mind his Plaiſter Box: When May goes to his Cheſt, there came three Men 
to be dreſſed of their Wounds, of which the Black was one. May asks them 
how they came to be Wounded, but Maddey had followed, and commands filence 


on their Peril; But Mr. Mey perſiſting in his inquiry, Madder goes to the Com. 


mander and brings a poſitive n ions: Thus Ferdinando and 
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May concur as to the command of ſilence. Now, I put it to your Conſtiences; 


Gentlemen, if ye think this myſtery was uſed to cover a common, accident; or | 


if rather you ate not ſatisfied; that joyning the Teſtimony of Ferdinando with 
the Wounds, and the filence ſo rigorouſly imp, the Goods brought Aboard; 
the riding of the taken Ship at the Stern of the Worceſter, they do notevince 
the certainty of the Piracy and Murder libelled as far as the nature of the thing 
can admit. . | | 
To theſe, Gentlemen, Ye would be pleaſed to joyn in your Obſervation, 
that itis owned and demonſtrated from the Books taken — of the Mor- 
„that there ſprung a Leak in the ſaid Ship on the Coaſt of Malabar, and 
t it had been moſt natural for the Pannels to have carried their Ship to 


Goa or to Surrat, which was within ten Degrees Sailing or thereabouts, yet 


the Pannels did choiſe rather than continue on that Coaſt, to run along in a 
leaky Veſſel, a dangerous Courſe, round the Peninſula and the Iſland Keilan, 
to the Bottom of the Bay of Bengall, a Courſe of about 7 or 8co Leagues. 


But that Fatigue and Riſque was ſmall, when compared with the danger of | 


repairing their Ship on a Coaſt, where their Crimes might be more eafily diſ- 
covered. 2. It is remarkable that the Books found Aboard, and now lying 
before yon, contain the full Inſtructions pre to Captain Green and his 

have ſomething myſterious from 
the very beginning: I have had little occaſions to peruſe them, having ſeen 
them this Morning for the firſt time, but one thing I could not but notice, 
that in the Inſtructions, one Article contains a Cypher, in which the Captain 
or Supercargo was to Correſpond with their Owners; and altho this Cypher 
feems to be nice, and well enough deviſed at firſt to cover the Correſpondence 
from any ordinary Curioſity, yet ſo great anxiety has been ſhown concerning 
this Cypher, that the Fraighters ſend a Letter after the Ship, adding an In- 
ſtruction, that beſides the Character to be uſed, there ſhould be this further 
diſguiſe added, that the middle Letter of the preceeding Word ſhuuld be 
always repeated before the firſt Letter of the next Word, of which for illu- 
ſtration, the Letter contains an Example, giving Direction how Letters ſhould 
be Addreft to the Writer himſelf. But neither was this caution ſufficient, - for 
next day another Letter is Written, relating ſtill to the Cypher, and wherein 
the Writer expreſly adviſes, that the Letters from the Ship ſhould not be Dire- 
ced to himſelf, but to a Scrivener living in Street London, and 
that they ſhould not be Subſcribed : Why all this The Correſ- 
ſpondence muſt be in Cypher, and this Cypher exquiſite and deſined: And 
yet tlie Letters to be addreſt to a 34 Perſon obſcure, for what I know ; they were 
not to contain any Addreſs or Subſcription which ſhould either di 
Writer or the perſon to whom he Writes : Fair . ires no ſuch aſſe 
cation. But furt her, you will be pleaſed to notice, t outward Cargo 
for a Ship. of 200 Tuns and 20 Guns mounted, Sailed with 36 Men, was in 
value but 999 Lib. 17. fo. 2. d. ſterl. which by the D& 


diſcover the 


..A ; a 
eument produced by themſelves for Inſtructing their Entry at the 


Cuſtom Houſe, and that too for the moſt part Arms: I have not 
ſo much Experience in matters of Trade, but to me it ſeems very ſtrange 
that a Voyage ſo exceedingly Hazardous and Expenſive ſhould have been 
undertaken with ſo ſmall means : And theſe things in the very undertaking of 
the Voyage being joyned with the ſhrewd evidences of the Crimes, whereof 
theſe Pannels ſtand accuſed, ſeem to be of very great weight; and where ſuch 
Fineneſs occurs in the Entry, and the Effects arc ſo Tragical in ſuch an In- 
quiry, 1 hope I ſhall be forgiven by every Body, having laid them before you 
\ n tenderneſs to the Fraighters (with whom 1 have nothing to do) 
as oY L eee 
As to the ſecond part of the Libel, I mean theſe Circumſtances which concur 
to give Light to the Crimes cluetly libelled ; there is alſo — 
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The firſt of theſe Circumſtances is, What concerns Mr. Reelde op of the 
Pannels : The Indictment bears, that there was a Letter four 


Siſter adviſes him to confeſs, adding, that in his own Letter which the had 
ſeen, he fays, That ſome of their Men had baſely confeſſed; which implyed that 
they were guilty : And Reynolds being queſtioned upon this Letter, produc- 
ed the Copy of his Letter to his Wife, which occaſioned his Siſters writing to 
him, agreeing with this Letter: Theſe you have before you. 

I am not ignorant that Ferdinando the firſt Witnes ſays, he believes Rey- 
nolds was aſbore, but the Teſtimony as to that is not poſitive; Neither is it in 
my Judgement ſufficient to take off the Acceſſion to the Crime, or Art — 
Part libelled, ſince the ſaid Reynolds was of the ſame Crew, and did not ſepa- 


rate himſelf from them; and, it is moſt preſumable, had his own ſhare of the 


3 Beſides, it's plain from the Letters, he was conſcious to the Truth, 
which he ſays was baſely conſeſt; and it isof little Weight what has been offered 
as a Gloſs, viz. baſely confeſſed, is as much as if he had ſaid falſely, told Stories. 
For in the ordinary way ot ſpeaking, to Confeſs, is to tell true, and the Ad- 
verb baſely implyes no more, than if he had ſaid that they had ungenerouſly 
confefled, tho it be indeed rather a Duty whatever Mr. Reynolds thinks. 
The next obſervable Circumſtance is, what caucerns George Hainer; as to 
whom, by laying together the Teſtimonies of James Wilkie, Kenneth Mackenzze, 
William Mood, 7555 Henderſon and Anne Seton, you will find it proven, that 
upon asking a Queſtion about Drummondi Ship, Haines fell in a Paſſion, by 
the Depoſitions of Wilkie and Kenneth Mackenzie. 2. That Haines (aid, that 
when the Ship the Worceſter was ſeized in the Road of Leith, he had that in hit 
Cuſtody, which he would not have fallen'in the Seizers Hangs for twice the Value of 
the Ship, and that he threw it over-board, oven by tre Feſtimonies of Janes 
Wilkie and Anne Seton. 3. That James Wilkies Mother imployed Anne Seaton 
to enquire of Haizes concerning her Son who had gone Doctor to Drunemonds 
Ship, is proven by the Teſtimonies of Wilkie and Sæton, and Kenneth Macken 
zie depones, that he was preſent when the ſaid Aune Seton gave an Account of 
what had paſt betwixt her and Hainer, and that ſhe told that Haines ſaid; they 
had a deſign to Pump hint, and that being askt why he fell ina Paſſion at the 
mentioning of Captain Druzemond, he anſwered, That he knew more of Captain 
Drummond than he would tell; and Anne Seton concurs with Mackenzie as to 
theſe Particulars. 4. I hat Haines in a Melancholy Fitt, burſt ſurth in theſe 
or like Words, It's a wonder that ſince we did not fuk at Sea, God does not oper 
the Earth to ſwallow us up at Shore, for the Wickedneſs committed during the 4 
Voyage in that old Bitch Beſs (pointing to Captain Green ? Ship, is proven by 
the concurring Teſtimonies of William Wood, John Henderſon and Anne Seton. 
And 5. That Haines ſaid, If what Captain Madder did during the laſt Voyage, 
were as well Þnown as what his Uncle undertook at Amſterdam, be Pt: 
anch as his Uncle wet with, which was to be boy[d in Oyl, is only atteſted by 
aire Word ;, nor does every minute Circumſtance need a concurring Pro- 
tion. : 7 
Having thus laid before you the Indictment and Probation, conjoyning 
theſe Proofs; which, Iam confident, to all impartial Men will appenr eh and 
in Evidence of the Crimes of which theſe Pannels are accuſed; I take 
ty in the next place to pre- caution you againſt certain Inſinuations which 
the Pannels Lawyers have diſcovered when the Probation was a leading. 

I need be at little pains to convince you, that the firſt Witneſs tho a Black, 
is a legal Witnefs,feing that, upon full Debate, has been already determined by 
the Honourable Judges; And indeed befides that, he is not only a Man but a 

hriſtian, and adduced for proving * covered, committed at Sea, which 

2 18 


. d writ to him 
by his Wifes Siſter, in return to one of his writ to his Wife, wherein his aid | 


We.” 5 e . 
s more ſolitary than any Deſart at Land: His Teſtimony had ſuch a diſtin- 


iſhable Air of Truth and Sincerity, as made him not only a legal Witneſs, 
t a very material and probative one; But the Pannels Lawyers would fain 
have obſerved ſome Inconſiſtency in his Teſtimony, and betwixt it and that 
of Mr. Mays : For ſay they, Ferdinando depones that he came aboard 2 Tears 
ard a half ago, and that the Ackion happened about a Month after he came aboard, ſo 
that it muſt have been in the Month of November 1702, and not in the Months 
of February, March, & c. 1703, but ye were Witneſſes that the Black did not 
depone poſitively as to the time of his coming aboard, but ſaid it was about 
two years and a halfago, and that the Engagement was about a Month after: 
Both theſe Deſignations of the Time admit a Latitude; and he was ſo cautious, 
that he ſtopt again before he ſigned his Oath, until it was told him that it could 
=_ be 3 711 * Fe , labs h 1 
But then they urge, that he depones, that the Engagement happen ix 
Tillicherrie and C * upon the Coaſt of Malabar, yet Mr. May depones, that 
he heard the Shooting at Callicoiloan, which, ſay they, being at ſuch a vaſt di- 
ſtance from Tillicherrie was impoſlible. wh" 
But theſe Gentlemen do not obſerve, that the Engagement continued for 


- . three days, and that it is expreſly deponed there was a running Fight during 


that time; So that tho the beginning of the Attacque might have been betwixt 


 Tillicherrie and Callecut, yet it might have continued along the Coaſt, 


Neither is it of more moment what theſe Gentlemen obſerve, that the 
Stranger Ship attacqued might have in three days got off, becauſeit appears 
ſhe was attacqued and purſued by the Sloop which was a light Veſſel, and the 


| aß it ſelf attacqued was weakly Man d, having but about ten Men aboard, 
an 


a Ship of 20 Guns. f | 
But it may poſlibly be further urged, that the Black 2 that Mr Love- 
day and Linfleed were aboard the Sloop, whereas Mr. May depones that Mr. 


| Linſteed was left at Keilon, and that he heard him ordered to go aſhore before, 


and ſa bim taken in tothe Ship ſometime afterwards. 
But neither is there any inconſiſtency in this Particular betwixt theſe two 
Oaths, for Mr May depores, that when the Ship came upon the Coaſt of Ma- 
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Labar, he himſelf was put aſhore, and altho before he was put aſhore, he heard 


Linſteed and Hammond ordered aſhore, yet he did not ſee them go; So that 
Linſteed might have continued in the Ship notwithſtanding, Or in the next 
place, let us ſuppoſe that Linſteed had once gone aſhore, does it from thence 


neceſſarly follow that he did not come aboard again till the Doctor faw him 


taken up? Certainly it does not, for Mr. May continued a very long time a- 
ſhore : But now granting what theſe Gentlemen ſo earneſtly deſire, that Fer- 
dinando had been miſtaken as to ſome ſach Circumſtance, can that overturn his 
Teſtimony? The thing happening upwards of two Years ago; The Subject 
was an Engagement at Sea, perhaps the firſt Fighting ever he was witneſs to, 
and the Confuſion which for the moſt part is incident to the firmeſt Spirits in 
their firſt Adventures, might excuſe this Witnels, if in a minuteCircumſtance 


he had miſtaken, ſeing his Oath, as towhat is material and eſſential, is moſt 


pregnantly aſtructed, as has been already ſaid. 

It may be likeways obſerved, that it was very much urged for the Pannels, 
that Ferdinando came aboard the Ship at Aujango, only two days before the Ship 
parted from the Coaſt of Malabar; But tho that were true, it would be little to 


the purpoſe: For it is evident by his own Depofition, that at firſt he entered 


to the Service of Mr. Loveday the Purſer, and that he came aboard of the Sloop 


at Callicoiloan with Loveday, and the Sloop was the chief Inſtrument made 
of in the Piracy libelled. a 


LS 


Obſerves upon Mr. May's Teſtimony, as that he is but a Witnes de audits hot 
having been preſent at the Action; But in this they are again miſtakenz r as 
I take it, a Witneſs de asditz is ſuch a one who repeats at ſecond Hand; as 


if Mr. May had deponed that another perſon had told kim he had. heard ſhoots = 


ing. But fince our Hearing is as much to bedepended on, as our Seeing in what 
— the proper Object of the Ear; Mr. May's Teſtimony; 2 iel 
conſiſts of what he heard and ſaw himſelf, is not in the ſenſe of Law de audi- 
ts. Mr. May depinet he heard the ſhooting, and the next day that he came 
down, he ſaw the Worceſter riding; with another Ship at her Stern; and that 
he ſaw ſonie of the Crew come aſhore in a Boat, and that they told him that 
they had brought in a Ship; and that Coge Commodo; or the Lingriſter told him 
he had bought the Ship; he ſaw and handled the Bleck's Wounds; he was 
Eye and Ear-witnels to Madder's threatning, and inipofing a rigorous Silence? 
In all this there is nothing properly de audit, for that the Seamen told him 


they had brought in a Ship, did not depend barely upon their telling, but u- 


pon theſe Circumſtances, that they werethe perſons brought it in, and that 
the Ship was riding under his Eye at the Stern of the Worceſter, and juſt ſo 
what he heard from Coge Commodo and the Linguiſter, being upon the Place, 
and ſeing the Ship under bis Eye, is not to depone only de Fs 2 but has as 
much Evidence as is neceſſary to creat a full certainty in the mind of any rea- 
ſonable and indifferent perſon. | 8 r 
As ſor the other Circumſtances, I beg liberty to ſote · warn. you, Gentlemen 5 
That evety thing material is proven, and that even as to the leaſt Circum- 
ſtance, there is ſome Evidence; That the Goods were not regularly Marked, as 
is ordinar in fair Trade, is proven by the Oaths of Skippers; That the Seal of 
the African Company was ſeen in the hand of Captain Madder, is depoſed by 
Gler a Seal-Cutter, who could not well be miſtaken in a matter of that 
kind : And in like manner, that there was ſomething aboard of the Worceſter 
which world not be found, tho they ſhould tear her Board from Board, is de- 
by James Wilkie. None of theſe Circumſtances are abſolutely without 
vidence : And thereſt of the Libel, both what is eſſential, and even as to leſ- 
fer Circumſtances, is diſtinctiy and plainly proven. 
Io conclude, Gentlemen, As, on the one Hand, ou are to be very tender 
of admitting that for a Proof, in a Caſe of Life and Death, which ought not 
to be admitted 3 So you mult be careful, not to reject ſuch Evidence, as maſt 
convince the whole World, that theſe Unhappy Criminals are guilty of the 
Cruel and Atrocious Crimes lybelled. Take the Matter in its whole: Server, 
The AﬀeRed Darkneſs in the Entry to the Undertaking, a Correſpondence in 
Cypher, wherein the Partics were neither to be mentioned on the Cover, nor 
in the Letters; nor were they to ſubſcribe: That the Cargo was inconſiderable, 
— Compoſed of Arms, not to the Value of 1000 Pounds Herlin. And 
jt ſeems almoſt ih 2 
mounted, failed by 35 Men, ſhould be ſent to the Ealt-Indies upon an ordi 
Adventure, RD invaluable 4 3 And joya with that the Evidence 0 
the Murder and Robberics mentioned in the Indictment. Conſider how much 
Light the Providence of GOD has diſcovered in ſo dark a Crime, committed 
In a 

me, 


i diſtant and ſolitary: And I am confident you will conclude with 
hat the Murder and Piracy is proven. 


The Advocats for the Pannels did | eech the Alle, by 


thele Speeches havi made ex em- 
for the Pannels were deſired at the prin- 
t ting 


It is not unlikely that the Lawyers on the other fide will amaſe you with ; 124 


ridiculoas, that a Ship of 200 Tuns, with 20 Guns 
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ting ofthis Proceſs, to give in to be printed, a full Copy of what they had 
aid in defence to the Aſſize, yet they declined to do the ſame. | 
The Judge of the High Court of Admirality and Aſſeſſors, ordain the A- 
ſize preſentſy to incloſe, and to return their Verdict upon Friday next, being 
the ſixteenth of March inſtant, at Ten a Clock in the Forenoon, and the haill 
fifteen Aſſizers to be preſent, each under the pain of three hundred Merks, and 
continue the Dyet till that time: And ordain the Pannels to be carried back 


tothe reſpetive Priſons. ; ; 
| — ROBERT FORBES I. P. A. 
— 


CURIA JUSTICIARIA e 4: 
ralitatis tenta in Pretorio, vel nova Domo Seſſionis burgi de Edinburgo, decimo 


ſexto die Menffs Martii 1705 per Judicem dife Curiæ & per honoratiſſuz0s viros 
Joannem Comitem de Loudoun, Joannem Dominum Beilhaven, Dominos 
Robertum Dundaſs de Arneſtoun, Joannem Home de Blackadder, &“ Joan- 


nem Cockburn de Ormiſtoun A/ſeſores: | | | 
| | : Aﬀe Curia Legitime Aﬀirmata. . 


The ſaid day, the perſons who paſt upon the Aſſize of Captain Thoma: 
Green Commander of the Ship the Worceſter, Captain John Madder Chict- 
Mate of the ſaid Ship, Jobn Reynolds ſecond Mate, Thomas Linſteed Aſſiſtant 
Supertargs, James Burn Boatſwain, Jemes 1 Gunner, Andrem Robertſor 
Gunners-mate, John Bruckly Seaman, George Kitchen Seaman, Henry Keigle 
Carpenter, George Haines Steward, Samuel Wilcocks Chyrurgeons-mate, George 
Glen and Alexander Taylor Seamen, John Bannantyne Seaman, returned their 
Verdict in preſence of the ſaid Judge and Aſſeſſors, whereof the Tenor follows. 

Edinburgh the 14 March 1705, The Aſſize having incloſed, did choiſe Sir 

eames Flieming of Rithobyres to be their Chancellor, and William Neilſon 
Merchant in Edinburgh to be their Clerk; And having conſidered the two In- 
dictments purſued at the inſtance of Mr. Alexander Higgins Procurator-fiſcal of 
the High Court of Admirality, againſt Captain Thomas Green Commander of 
the Stu the Worceſter, Captain John Madder Chict-mate of the ſaid Ship, John 
Reynolds ſecond-mate, Thomas inſteed Aſſiſtant Sapercarge, James Burn Boat- 
fwain there, James Simpſon Gunner, Andrew Robertſon Gunners-mate, John 
Bruckly Seaman, George Kitchen Seaman, Henry Keigle Carpenter, George Haines 
Steward, Sammel Milcock Chyrurgeons- mate, George Glen and Fas, Ta | 
Seamen, John Barnientyne Seaman, with the Debate upon the ſaids Indict- 
ments, and the Judge of Admirality and Aſſeſſors their Interloquitor and Ex- 
planation thereupon, with the Depoſitions of Witneſſes adduced by the Pur- 
fuer thereintil; They 2 of Votes find, that there is one clear Witneſs as 
10 the Piracy, Robbery, and Murder libelled, and that there are accunnlative and 
concurring Preſumptioms proven for the Piracy and Robbery ſo libelled : But find 
that John Reynolds ſecond Mare of the ſaid Ship was aſhore at the time of the 
Aion hibelled. fic fubſcribitur | | Ja. Fleeming Chancellor: 


Thereafter Mr. David Forbes Advocat, produced an Procuratory from the 
Company of Scotland Trading to Africa and the Iadier, to him the ſaid Mr. Dæuid 
Forbes. In the Terms whereof the ſaid Mr. David Forbes Proteſted, and 
took Inſtruments. The Tenor of beth Procuratory and Proteſt is as follows, 
Viz. The COURT of DIRECTORS of the Company of Scotland, Trading to 


hg 


Africa and the Indies, Conſidering, That 1. Ship the Worceſter and her Cargo is 


by Sentence of the High Court of Admirality, found lyable by way of Repriſal 
w the ſaid Compam, for Reparation of the Damages ſuſtained by them, 
through the wrongous Seizure of their Ship the Annandale, and the delay and 

denial of Juſtice in England concerning the ſame, . Conform to the ſaid Com- 

panies Proceſs of Declarator of Repriſal, bearing a Concluſion of Roup and 

Sale of the ſaid Ship the Worceſter and her Cargo, for Reparation of the 

Companies ſaid Damnages, as the Judge Admiral's ſaid Sentence, dated the 

third of March inſtant bears. And conſidering likewiſe, That the Additional 

Concluſion of the Criminal Indi&ment, raiſed at the inſtance of Mr. Alexander 

Hiegins Procurator-fiſcal ofthe ſaid High Court of Admirality, againſt Captain 

Thomas Green, late Commander of the ſaid Ship the Worceſter, and his Crew, 

for Piracy, Robbety and Murder, bears over and above the Confiſcation of 
their Eſcheat, Moveables in general, That the faid Ship and Cargoin Special 

ſhould be likewiſe Confiſcated to Her Majeſties Uſe; The ſaid Court of DireFors 

Do therefore, by theſe Preſents, Give full Power, Warrand and Authority to 

Mr. David Forbet Advocat to appear for them, and in their Name and Behalf. 

and in Behalf likewiſe of Mr. Rodorick Mackenzze their Factor in the ſaid Proceſs 
of Repriſal, to the behoof of the ſaid Company, To Proteſt againſt the ſaid 

Additional Concluſion of the ſaid Criminal Indictment, with all that has fol- 

lowed, or may follow thereupon, that the ſame may not in the leaſt prejudge 

the (aid Company of the Benefit of their Right and Intereſt inthe ſaid Ship the 
Worceſter and her Cargo, as ſhould accord. In Teſtimony whereof, theſe pre- 

ſents are by Warrand of the ſaid Court of DireFors, ſigned by their Preſident . 
for the time, and Counter-ſigned by the ſaid Companies Secretary, at Edinburgh 

the twelfth Day of March, One Thouſand ſeven Hundred and five Years. 

Sic ſubſcribitur FRANCIS SCOT. P. C. D. 


By Order of the ſaid Court ROD. MACKENIZIE Secretary to the ſaid Company: 


Follows the PROTEST: 
EDINBURGH, 16 March 1705. 


1 The about Mr. David Forbes, Do hereby Proteſt in the Terms of the above 
Mardat, and thereupon 1 tale Judicial ee in the hands of Mr. Daniel 

amilton, Clerk of Court, and require the Members of Court as Witneſſes. Sic 

ſubſcribitur DAVID FORBES. 


Her Ma jeſties Advocat Proteſted in the contrair. 
' Which Proteſtations, The Judge of the High Court of Admirality, Ge: 
admitted and allowed them to be Recorded. oY 
The Judge of the High Court of Admitality and Aſſeſſors, Continue the 
Dyet till Wedneſday the Twenty one of March inſtant at Ten a Clock in the 


Forenoon : And Ordains the Pannels to be carried back to the reſpectiue 
_ pv | 4 
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| (56). 
CURIA JUSTICIAR % Peres Gee 


Admirdlitatis tents in Pretotio, vel nova Domo Seſſronis Burgi de un 
Ngeſemo Primo die Menſes Martii 1705. per Judicem die Curia, &. per Hono- 
ratiſimot virot Joannem Comitem 45 Kale Joannem  Dowjnxes 4 
Beiſhaven, Dominos Robertum Dundaſs de Arniſtoun, Joannem Home de 
Blackadder, & Joannem Cockburn de Ormiſtoun Aſeſſores. 

* Curia Tgittime Aut. 


Intran. 
Captain Thowss Green Ger of the ſhip ed the Worceſter. 
2 in John Madder chief Mate of the ſaid Shi 
bus molds ſecond Mate of the ſaid Ship. 
4 Aſſiſtant to the deceaſt Snpzrcargo of the nig Ship. 
Tan" Burn Boatſwain of the ſaid Shi p. 
James Simpſon Gunner. 
Andrew £7: „ Gunners Mate. 
| — Bruckly | 
Hey Kei Carpemer of the aid Ship 

rpenter of the | 

George Howes Steward of the ſaid Ship. r 22 
Samuel Wilcocks Chyrargeons Mate. 
George Glen Seaman. ' 
Jobs! Bannantine Seaman in the ſaid Ship. 
Alexander Taylor Seaman. 


The Judge of the High Court of Admirality and Af — oth 
red the Verdict of Aſſize returned a gainſt Captain Thomas 8 
of the Ship called the Worceſter, now 2 Bruntiſland Harbour, Captain Job 
Mad der chief Mate of the ſaid Ship, de Keynolds ſecond Mate of the ſaid 
Ship, Thomas Linſteed Aſſiſtant to 32 8 go of the ſaid Ship, 
- James Burn Boatſwain of the ſaid. Jauer Sinpſox Ounner, Andrew 
obertſon Gunners Mate, John Bruc 1 W. iteben Seaman, Henry 
Keigle Carpenter of the ſaid Ship, © Steward of the ſaid Shi 
. Wilcocks Chyrurgeons Mate, George 1 Seaman, Alexander 3 — 
Seaman, and Jobs Bannantine Seaman in inche ſaid Ship, . the fixteenth 
of March inſtant 5 Whereby it is found proven, that there is one — 
Witneſs as to the Piracy, Robbery and Murder Libelled ,, that 
are accumulative and concurring Preſumptions proven for the Piracy dad 
Robbery ſoLibelled : And that Job» Re — ſecond Mate of the ſai 57 
was aſhore at the time of the action Libelled; They in ref; 
the Mouth of John Park Dempſter, Dees 3 and Azjadge the ſaid Ca 
Thomas Green, John Madder, James Pipes, an, Keigle, * George 
to be taken to the Sands of Leith, within de Beos mark, upon the the t 
Wedneſday of April next, being the Durth Day of the ſaid N 
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Fload-mark upon the ſecond We Wi 
Day of the ald Moneth, betwixt the 
the Forenoon, and there to be _ upon a Gibbet till 
And alſo, Decer= and Adjudge the laid James Burr, John Bruce 


of April next, des dr 0 


be Dead. 
ly, Samuel 
Wilcocks 


— z 
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Seven and Twelve a Clock in 


* 
* 


1 55 ibi the Flodd-mark, 1 the third Wedaeſds of Ari 

Leith, wi c "Wedneſday 

the Eighteenth Day of the ſaid betwixt the Hours i Elves | 
in the Forenoon, and Fou a Clock in the Afternoon, and there to be Hanged 
a Gibbet till they be Dead; And Ordain all their Moveables, Goods 
and Geer, and particulatly the Ship Wor and Cargo to be Eſcheat, and 
in- brought to Majeſties Uſe, Reſerv 5 all P Tlons pretending Right 
to the Cargo, or any part theteof, th TY Danes, nd Preten- 
ſions to be inſiſted in and diſeuſt before the High Court of Admirality as 
am which is pronounced for Doom; and Aſſoilzie the faid John Ref, 


| JAMES GRAHAM T. N. 4. 


37 "IM 


The Judge of the High Couft of Admirality and Aſſeſſots, Recommend 
to the of Her Majeſties Privy Council, to give a ap xd Thomas 
Linſteed Aſſiſtant Supercargo of the Ship Worceſter; And | deſire that their 
Lordſhips would Recommend him to Her Majeſty for Her Gracious Par- 


| JAMES GRAHAM I. preſentia Aſſeſſorum 


Edinburgh, 16th March 1705. 

DECLARATION by Thomas Linſtead, emitted in preſence of Sir James Steu- 

Homes Linſtead Declares, That being in the Ship the Worceſter as 
' Aſſiſtant to the Supercargo, when the Veſſel came to Collicoiloan 
| Mr. Hammond and he were ſent aſhore to look after the Goods th 
had Sold and the Returns they expected at Callicoilban and Keilon;That the Ship 
Callecat, and other places up that Coaſt z within five or fix 
after the Ships parting, there came in Fiſher Boats to Callicoiloan, who told 
was the Sloop that firſt attackt the Veſſel, and that they Fought until they were 
out of ſight of the Fiſher-men, who could give no further account of it. But 
1 Cocleene or Callecut,to know what was become of the W , and that they 
got a Return after ſome days, that they ſhould mind their buſineſs, and not 
That W met with Coge W 


art Hey Mujeflier Advocat, hereto ſubſcribing with 16e ſaid Linſtead. 
the Coaſt of Malabar, which was about the beginning of the 1703, 
the Worceſter left Callicoiloan with her Sloop in ura 1703, for to go to 
them that their Ship the Morceſter had had an Engagement at Sea, and that it 
the Declarant and Mr. Hammond Wrote, and ſent a meſſenger either 
Soncern themſelves with any thing that Callant the Supercargo did Aboard. 


t6 be taken to thi Sands of 
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Keilom,. who told him, that he had Bought a Ship, and he took the Decla- 
| rant Tre thut be Wee was about 100 Tun, and did bear about twelve 
W -. of thirtcen Guns, and that ſhe appeared to be of the Countrey Build. And 
| _—_ Cuge Cbamodo ſaid, he had bought her from the Pirats of Cora or Burgaru, which 
= are twollttle Pirating Towns; on either fide of a Riyer on the Coaſt of Mata- 
bir. But when the Declarant came to Keilon, the Dutch and Portugueſze there 
told him, that that Veſſel which Coge Commodo had Bopght was brought in in 
the Night ſcaſon by ſome of the Crew of the Worceſter, and that her Top · maſt 
was taken down, and her Salls taken off, and the Yards lowed; And that 
the Dutch and Portugueſse made no more reckoning of it, becauſe what is ordi- 
mary on that Coaſt. That the Declarant and Mr. Hammond ſtayed, for two 
or three Months after their, parting from the Ship, at Callicoiloan and therea- 
bout, until the Ship the Worceſter came back to the Road of Callicoiloan, and 
that there he went Aboard: That when he went Aboard, hetold them what 
he had heard, but they gave him no account of the Action; nor could he 
learn more of it. That the Doctor was aſhore at Jeck while the Ship was at 
Anchor at Callicoiloan, and that at that time the Declarant was gone up to 
Cullicoilonn, and knows no more of the Doctors being aſnore. That the 
Sloop with Mr. Loveday and others aboard did firſt come back to Callicoiloan, 
and advertiſed the Declarant and Mr. Hammond to be in readineſs, for the Ship 
was coming back, and that when ſhe came back they went aboard, and the 
Declarant went aboard at Anjango, from whence they ſailed to Bengall. And 
; this the Declarant declares to be a Truth. Canſq ſcientie patet. ; 
* —— — T. Linſtead. 
Ja. STEUART. 
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r Edlinburgb, 27. March 1705. "INS EET. 
IN preſence of Mr. James Graham Judge of the High Court of Admirality, 
1 George Haines one of the Ctew of the Worceſter, being deſirous to make a 
- * Confeſtion of what he knew in relation to the Crimes for which he and the 
reſt of the Crew were Purſued ; Declared, That when the Ship the Worceſter 
was in the Downs, the Declarant received a Letter from a Friend in London, 
telling him, that it was ſurmiſed in London that their Ship was going out 
upon ſome ill deſign, and that he had likeways another Letter from his Father 
to the ſame purpoſe, and heard the Gunner James Simpſon ſay, he had alſo 
one of the ſame nature. The Declarant Declares, that thereafter he uſed all 
his endeavours to get aſhore, and accordingly he having got leave to ſee ſome 
Friends aboard the Fleet Frigot that was then riding in the Downs, he got 
into her Long-boat that was then going aſhore, but ſome of the Frigots Crew 
having got notice where the Declarant was, after he went aſhore, they came 
to him, and having drunk with him to ſome pitch, perſwaded him to go 
aboard of his own Ship again, and the Declarant was r y carried 
aboard in one of the Boats belonging to the Town of Deal. And ſometime 
thereafter, the Declarant deſigned likeways to have got into a Man of War, 
riding hard by their Ship, but Mr. Callant the Supercargo came after him and 
brought him back, and the Declarant believes the Name of the Man of War 
was the Salubury. That the Ship Worceſter ſailed from the Downs the 84h 
March 2702 in the Morning; That inthe Moneth of June or July thereafter, 
1 the Ship arrived at Delagoa, where their Sloop was built of Timber and other 
I | materials which they had brought from Exgland aboard the Ship: That 
| having failed from Hel agoa, ſome few days before they came upon the Coaſt 
of Malabar, he heard E. of the Crew, and particularly Jebx Bruckly the 
Cooper talk of turning Pirats, and perſwading others of the Crew to goin 
with them; That when they came upon the Coaſt of Malaber, and had — 
| ers 
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for that end, the Sloop endeavoured to get betwixt the ſaid Boat and the Shore 
that ſo the Ship might come up with the faid Boat, but there being (ren 
hands aboard, and the Boat having fifty Oars, outſalled both Ship and Sloop, 

and got off. Declares, that Coge Commodo was aboard the Ship the time. 
of the foreſaid Chaſe, and that he drew his Sabire and incouraged the Crew of 
the Worcefter. Declares, that thereafter, the Ship and Sloop failed for Cocheene, 
with a deſign to have cleaned both, at that Place; (the Sloop being much ſpoilt 
with Worms) but the Governour would not allow them to be cleaned there, 
and therefore they went up to Callecut,where the Sloop was cleaned and xeſitted, 

and Manned with about eight Men and two Guns, two Patteraroes, other ſmall 
Arms and Ammunition put aboard, and then the Sloop alone failed up towards 


 Tillicherry, and ſtayed aa from the Ship about eight days. . Declares, that 
0 


the Sloop took no Goods a 1 with her when ſhe went out, but when ſhe re- 
turned, ſhe had aboard eight Hogſheads of Rack, and knows not how ſhe came 
by them, but Jobn Roberts one of the Crew who had been with the Sloop at 
that time, was very melancholy after his return, and the Declarant having a 
Cocco-nut full of Rack in his Hand, deſired Roberts to take a part, but he woul 
not, and went down to his Hammock mightily concerned, and afterwards tol 
the Declarant, that the Reaſon of his Concern and Melancholy was, that he 
was acceſſory to the cutting off of ſome Mens Heads at Sacrifice Rock, betwixt 
Tillicherry and Callecut. Declares,that the Sloop did (ail by her ſelf from Callecus 
thereafter, and the Ship followed downto Callicoiloan, and did there meet with 
the Sloop, and having diſcovered a Ship coming as from the ſouthward, the 
Sloop was under ſail, and made to get in betwixt the ſaid Ship and the Offing, 
that ſo ſhe might not get toSea, and the Ship coming nearer. to the Worceſter, 
In which the Declarant was at the time, the Worceſter ſlipt her Anchors, and 
made towards the foreſaid Ship, and at length came up with her and fired a 
ſharp Shot, to cauſe her come to, which ſhe did accordingly, by bracing 
her Head-ſails back to the Maſts, and that thereafter ſhe was boarded. Declares, 
that the Ship was about ſeventy Tuns Burden, and ſquare-ſterned, and paint- 
ed in the Quarters with Reid and Yellow, and that ſhe had a main Deck,and 
a quarter Deck, and a little Fore-caſtle, and was of the Indian Build, and that 
there was in the Ship when boarded about 12 or 14 Men all White, and ſickly, 
as the Declarant clearly perceived before the Ship was boarded, but when the 
Declarant was endeavouring to know of what Countrey the Men were, Ed- 
ward Carry, one ot the Worceſters,Crew knock't him down with a Hand-ſpake into 
the Miditp Hatch, but he afterwards heard amongſt the Crew, that the Men 
of t e taken Ship were Britans. Declares, that he knew not what became 
of the Men which were aboard of the taken, Ship, not having been 
able to come above Deck, with the Stroke which he received from Edward Carry, 
and whereof he yet bears the Mark, but declares that the Sloop went off before 
ne came above Deck, and ſtayed away for three or four days, and that the De- 
clarant thereafter heard the Men were put into the Sloop, and what was done 
with the ſaid Men of the taken Ship he cannot tell, but doubts not they were 
murdered and made away, becauſe they could not be put aſhore at any place 
at hand on that Coaſt, there being Exgliſd and Dutch Factories all alongſt the 
Coaſt, very near each other. Declares, that theſe of the Crew who went with 


the Sloop from the Ship at that time, were Mr. Loveday, Thomas ( alcute, An- 


drew Robertſon Gunner of the Sloop, John Roberts, Edward Carry, Duncan Mac- 
key and Alexander Taylor, and Antonio Ferdinando the Black, but cannot be 
ſitive who befides were there. Declares, that the next Evening after the Action, 
che Ship which was takenthe day before, was carried in by ſome ofthe Crew to 
C Allicoiloan, and fold to Coge Commodo - 1500 Rypies, and that the Goods as 
2 0 
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the ſaid taken Ship were ſome Balls and Matts of China- Root, and four Cheſts 

| of Copper, which Cheſts were ſold afterwards at Bengall to a Bunnion Mer- 

| chant named Tazodas, Declares, that ſome days after the Action, the Decla- 

| rant was ſent aſhore with a Letter to the Supercargo, and that he then heard 

| that Coge Commodoto womthe Ship was ſold, was a great Aſſiſter of all Pirats, 

and was very ſerviceable to d and Evorie when upon that Coaſt, and bought 

of their Goods, as the Declarant was credibly informed of the People on that 

Coaſt; and declares that the time the Declarant wason ſhore, the Oper argo, Mr. 

Linſtead, Reynolds, Hammond and the Doctor were aſhore ; and the Decla- 

mit did likeways ſee Antonio Ferdinando the Black at the Ibeck of Callicoilo- - 

an, who complained of a Wound in his Arm. Declares, that after the Acti- 

| on, and before the Declarant went aſhore, the Doctor Charles May came a- 

board from the Ibeck of Callicoiloan, and ſcing the Cheſts which had come out 

i pdf the taken Ship upon the Deck, he asked Captain Madder, what did all that 

[. WM Lumber upon the Deck, and that Madder anſwered him with a Curſe, and told 
him to mind his Plaiſter Box, and ask no Yueſtions. Declares, that while the 
Ship was upon the Coaſt of Malaber, ſhe ſprang a Leak in the Strake next the 
Keel, which made the Crew to pump conſtantly ; however they went not into 
any Place —_ the Coaſt of Malabar to refit her, but ſailed to Bengall, which 

was about five Weeks ſailing, and there the Ship was refitted, not only of the 
Leak, but of an Hurt which the Ship got in the Action, in the Plant, ixt 
the Midſhips-ſcrupper and the Cheſtree, and a new Plank put in, in the Larboard- 
ſide where the Hurt was. Declares, that the Declarant did keep a Note by 
way of Journal during the Voyage, which contained the Subſtance of what he 
now declares in relation to the above Particulars; And that when the Ship 
was ſeized in the Road of Leith, he heaved the ſame over-board, leſt it ſhould 
have fallen in the Seizers Hands. Declares, that he would have emitted this 
Declaration and Confeſſion ſooner, but that he was always made believe by 
Captain Greens Agents, that the Defences made for the Crew would certainly 
bring them off, and if they did all agree in one Mind, and keep cloſs Months, 
there wonld be no fear, for nothing could be otherways proven that could do them 
Harm. Aud declares, that Wilcocks the Chyrurgeons-mate told the Declarant,that 
he ſaw a Letter fromthe Ovvners of the Worceſter in London to Captain Green, 
vvhich bore ; That altho the Crew were condemned in Scotland, they had Pardons 
ready to ſend down for them: And this the Declarant vvas likeways informed of 


from the Carpenters Wife. 4 
coree Heiner. 
JA. GRAHAM. 


Edinburgh 28 March 1705. 


N preſence of Sir Robert Forbes Judge of the High Court of Admirality, 
Compeared George Haines one of the Crew of the Ship the Worceſter, and 

CT he now adds to his former Declaration ; t after the Shi 

therein mentioned was ſeized, he ſaw the Men which were therein,killed 

murdered with Pole-Axes and Cutlices, and ſaw their dead Bodies put into 
the Sloop, and thereafter thrown over-board, and to the beſt of the Decla- 
fants knowledge, the ſaid Men fo killed were Scots Men, the Declarant ha- 
ving heard them ſpeak the Scots Language. And further Decleres, that the 
ſaid Ship then ſeized was underſtood by the Crew of the Worceſter to have been 
Captain Drummond his Ship, and particularly he heard Captain Madder, Jobn 
Bruckly, and the deceaſt Edward Carry ſay ſo. And further adds, that he 
would have emitted what is above before this time, but was afraid leſt his 
men- 


C6 ) 
aentioning the Ship ſo ſeized to to Capt 1 l, nd che Ven 
aboard of the ſame to _ been murdered; 1 iht have dere thet 0 
ment offended, and obliged them to deal hardly withthe Dedaraiit dt 
he declares to be Truth as he ſhall anſwer to God. 
Hadi. 


Rog. REES 


Edinburgh 31. March 1705. 


of Mt. James Graham Judge Admiral, John Bruckly Cooper of the 
Ship aao, being deſireous to make a Conſeſſion of the — where 
upon he and the reſt of bo Crew were purſu d; Declares, that ſome time after 
the Ship the Worceſter came upon the Coaſt of Malabar, that ſhe and the $loo 
gave Chaſe to a Countrey Boat,which eſcaped by reaſon of her Oars. That tat 
terwards the Ship and Sloop ſailed in Company to Cocheeve, where they were 
denyed Acceſs to clean, and therefore they thereafter ſaild to ( An whos 
the Sloop (which had been ſpoil'd by the Worms ) was hald upon theſhors, 
and clean d, and thereafter was mann d with about io Men. and 2 Guns, two 
Patteraroes, with other ſmall Arms put aboard. From Callecut the 
ordered to ſail towards Tillicherry,, but there was no Goods ſeut 
about 6 or 8 days thereafter the Sloop came back, in chaſe of a 
Declares, that when the Ship the Wor 
Ship, ſhe ſlipt ber Anchors, and 
that he ſaw the Sloop board the ſaid Ship towards Night, and that the Long 
Boat was after ordered to be mann d. and Captain Madder went 
| Long-boat, Declares he does not know what became of the Men who were 
on board the taken Ship, but that the Declarant did (ee they were White Meng 
And the Reaſon why he knows not what became of the Men is, that the De- 
-claraat was never on board the taken Ship, and that the Sloop which had 
boarded the Ship, was ordered away next 8 not but 
the Men were alongſt which were taken out of the 2323 
the Ship which was taken, ae eee Crew, and 
_ — the Worceſter till they came to Callicoi lo ere they 7 found, 
Declares, that whilſt the 7 3 the orher Ship 


was 
and in 


r ſaw the Sloop in chaſe of the 1 
out to Sea to meet them;  Decl ores, 


45 2 the Sloop weighed and. ſtood — jm 
e taken Ship came in to Callicilnan betvvixt the Slagp and the 1 


and all three came to an Anchor together. Declares, that after they came 
an Anchor, the taken Ship rode under the Stern of the Worceſter, and = 
thereafter ſent into Calendar River, and ſold to Coge Co , as the Do- 
clarant ſuppoſes. Declares, that thereafter the Declarant was ſet a ſhore for 
Water to the Ibeck of Callicoiloar,where he met with Dr. May, and that he ſenc 
on board a Pinguetta with Water according to his Orders. Declares, that ſome- 
time after they came to an Anchor before Callicoiloan, and before the Decla 
vvas ſent aſhore for Water as above, they Taw a Ship at Sea © _— 
Southwward; that the Sloop was under Sail at the time, being = 
that ſhe ſailed towards the Fea, and bore down the Ship — the 
That the Morceſter, when the Ship came near, ſlipt from her Anchors, ol 
made towards the Ship, which thereafter was boar firſt by the Sloop,and 
then by the Worceſter, about ten or eleven a Clock in the Forenoon. Declares, 
That there was both Whites and Blacks on board that Ship, and 'moſt part 
Whites, but the Declarant did not MC but that the 
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Sloop went off in a. few Hours after the Engagement, and did not return till 
after two or three days. That the Declarant does not know what became of 

that Ship; but Declares, that he was in a Mooriſb Kings Houſe with about ſix 
of the Crew,and that that King was Coge Commods's Maſter, who had bargain- 
ed for one of the taken Ships, the Declarant cannot be poſitive which; And 
that at the ſame time the Supercargo who was along with them, preſented the 
King with a ſmall Fowling-piece. Declares that the Declarant ſtayed aſhore 
trimming the Casks for about ſix Weeks thereafter, and does not remember at 
preſent any more of the Affair, and Declares he cannot ſign _ by this Mark. 


FAMES GRAHAM 
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1 4 Edinburgh , 3. April 1705. 


1 N preſence of Sir Robert Forbes Judge of the High Court of Admirality, 
ll Compeared John Bruckly one of the Crew of the Ship the Worceſter ; And 
i : clares, That he adheres to his former Declaration emitted beiore Mr. James 
. Graham Judge Admiral the 31 of March. And now adds, that the Men which 
if were aboard the Ship which was Seized before Callicoiloam were for the moſt 
1 part White Men, and the Declarant heard them ſpeak the Ergliſh Tongue, be- 
1 ing in number about Twelve or Fourteen; And Declares, That Captain Mad- 
j der was in the Sloop, and one of thoſe that boarded the ſaid Ship, and that 
the Men were put into the Sloop, and carried away to the Northward in the 
li Sea, and the Declarant never heard any mere of them: And that the Goods 
i Aboard the taken Ship were brought into the Ship the Worceſter, and confiſt- 
ed of China Root, and four Cheſts of Copper, which Cheſts were Sold at Ben- 
gall to a Banzion Merchant. And further adds, That the Men ſeized in the 
taken Ship were Killed, after they were put into the Sloop, and before they 
were carried to the Sea Northward, as the Declarant ſuppoſeth. And further 
adds, That immediatly after the Action was over, the Declarant did hear the 
Supercargo Callant,Captain Madder, John Roberts, and Edward Carry ſay,” That 
the ſeie'd Ship was Captain Drammond's oy, | belonging to the Scots African Com- 
pany: And adds, That, when the Morceſter failed from the Domnr, 
the Declarant did not know vvhere the Ship vvas bound, but heard it fre- 
quently ſaid, they vvere going upon a Diſcovery. And Declares, This is the 
Truth, as be ſhall anſvver to GOD; And Declares, he cannot Write, but 
by this Mark. We 5 | 1 
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HE foregoing Account of the Trial of Captain Green and his Crew, 
being taken cloſly from the Records of Court, and the uſual Form 

of the Court being to Hear and Diſcuſs Objections againſt the 
| Witneſſes, before they be Examined, viva voce, without any written 
Debate; It is therefore thought fit here to add the Objections that were made 
againſt the Witneſſes, and the Anſwers given thereto; with the Interloquitors 
paſt thereon; that there may be nothing wanting to the Readers full Infor- 
mation. ” «71 ax | 
And firſt, It was Objected againſt Antonio Ferdinando the Cooks Mate, that 
he could not be a Witneſs, becauſe of his Poverty, he not being worth (as 
the Style of the Court is) the Queen. QUnlaw, that is Ten Pounds Scots, in 
caſe he ſhould tranſgreſs. And fo according to the Lay of this Kingdom was 
to be rejected. 2. That he was not a Chriſtian, and therefore could not 
be received as a Witneſs againſt Chriſtians, ſpecially in a Purſuit that reached 
their Lives and Fortunes; Nor could he indeed be ſuppoſed to have the juſt 
Knowledge of the Religion of an Oath, h 5 
To which it was Anſwered, 1. That tho the Standard of ten Pound Scots, 
ſettled by the Law and Cuſtom of this Kingdom, as to the Quality of Wit- 
neſſes, might well be refuſed in a Trial of Crimes of this nature againſt the 
Law of Nations, and which were to be tried accordingly; Yet the matter 
of Fact was falſe, Antonio Ferdinando being worth more than ten Pounds Scots 
by the very Wages due to him, and which, by the Pannels own Bogks, were 
atteſted to be CN er Menſem, whereof, to this Hour, he hath got 
no Payment. 2. Antonio Ferdinando was a, Chriſtian, as he himſelf owned 
from the beginning, and that he was Born of Chriſtian Patents; Likeas its 
known, that ſuch Names are only given to Chriſtians: Beſides, tho his not 
being a Chriſtian might be a prejug'e againſt him, yet it could be no juſt 
exception againſt his Teſtimony as a Witneſs, ſince he both profeſtthe, know- 
ledge of GOD, and the Conſcience of an Oath, as he had often declared.  , 
. The Judge and Aſſeſſors having conſidered the foreſaid Objections and An- 
ſwers, they repell the Objections, in reſpect of the Anſwers, and allows the 
Witneſs to be admitted Wk Wil vio atom 
2. It was Objected againſt Antonio Franciſco, that he was not. worth ten 
Pounds Scots, and had indeed nothing, beſides, that he was no Chriſtian, but 
a Servaut of Slave to Captain Greer, and alſo had no Religion. 
To which it was Anſwered; © 1. That tho ten Pound ſcots be the Rate of 
Witneſles ig our Scots Law, yet, as hath been ſaid, this Rule cannot vie in the 
caſe of the Crimes libelled, committed againſt the Law) of Nations in remote 
parts, ct in alto mari, which made the Crimes to be Crimes excepted; And 
its known to. be the. Rule and Priviledge as to Crimes atrocious and occult, and 
therefore excepted to exempt even the Witnefles from the ordinary Qualificati- 
ons: Nor was Antonio Franciſco to be reckoned no Chriſtian, .fance,. . He 
bears a Chriſtian Name, and next declares that a Chriſtian Miſtreſs he ad in 
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Names of any Dead ; And for the = 22 ſecrecy of thoſe who go in the Sloop, 


in caſe no Letter or News comes to England, but on, Letter concerning our 

neſs, then we will on the return of the Ship give the Maſter and Crew one Months 
Pay Gratis, and they ſhall alſo have their ſhares of the Benefit promiſed the Ships 
Company far the Whale Fiſhing. 

By a Letter dated London, 3 February 170%, from Captain J. B—y to 
Mr. Callant, the ſaid Captain adviſes lim in theſe Words, 

For the greater Security of our Affaire, when you Write hy the Alphabet in jour 
Inſtrutions, I would have you carry the laſt Letter of each Word to be in the room 
of the firſt Letter to the next Word, as for Example, 

Captain Thomas Bowrey, Sir wee are all well. 
' Captai nthoma bowre y, rwe ear eal Iwell. 
make no Title þ as is uſual ) to begin your Letter, nor no Date, nor Compliment, 
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to make no diſtinction, and make but one Paragraph of 2 ter, and if ay 


Men dead, ſet their Names immediatly after your own Name ſubſcribed to 
LW all in Characters before directed, and pleaſe to keep this Direction: 
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